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FEDERAL PUBLIC Rl_')CORDS LAW
(Part 1)

TUESDAY, MARCH 80, 1965

House oF REPRESENTATIVES,
FoneiaN OPERATIONS AND
(OVERNMENT INFORMATION SUBCOMMITTEE,

of THE CoMMITTER ON GOVERNMENT OPERATIONS,
Washington, D.C.

Present: Congressmen John E., Moss (chairman of the subcom-
mittes), John S, Monagan, Robert P. Griffin, and Donald Rumsfeld.

Also present : Samuel J. Archibald, chief, Government Information;
David (Hlick, chief counsel; Benny L. Knss, counsel; Juck Matteson,
chief investigator; Robert ﬁlanchard, invest.}gator; and J. P. Carlson,
minority counsel,

Mr. Moss, The subcommittee will be in order,

The Foreign Operations and Government Information Subcommit-
tee begins consideration of bills introduced by 15 Members of the
House of Representatives to establish a Federal public records law.
‘The bills are based on many years of study—in the House of Repre-
gentatives, in the Senate, and in the executive branch—of the prob-
lems created by restrictions on public access to Federal records,

Our task in these hearings will be to make a careful ob{ectlve
assessment of the testimony of witnesses who will have helpful com-
ments on the proposed solutions for Government information prob-
lems. We are faced with the challenge of reconciling, through estab-
lished democratic processes, often conflicting needs: the need for
people to be fully informed about the actions of their Government
and the need for protection of information which, if indiscriminately
disseminated, would make impossible the effective functioning of the
Government,

The legislation before this subcommittee is based u;;on 10 _years
of study by the Government Information Subcommittee in the House
of Representatives and upon careful and comfmtent work by the Sen-
ate, particularly by the Administrative Practices and Procedure Sub-
committee under the chairmanship of Senator Edward V. Long of
Missourl, In the House, the 10 years of study has [irovod--amon
other things—the unfortunate fact that governmental secrecy tends
to grow as (Government itself grows,

he obvious need for adequate information in n demooratio society
needs no emphasis, for without the knowledge nocessary to cast an
intelligent vote, the value of the vote itself is diminished.” And with-
out the fullest possible access to Government information, it is imFos-
eifbl?t%o ga;:; the knowledge necessary to discharge the responsibilities
of citizenship.
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2 FEDERAL PUBLIC RECORDS LAW

But it is not easy to guarantee access to all Government information
the protection of some types of information is as important as the
dissemination of others. As the Government grows, as more and more
Government services are provided, more and more information from
the private sectors of our lives is gathered by the Government.
considering what information held by the Government shall be avail-
able to all of the people, we must consider not only the need for. a well-
in{ormed publio but also the need to protect the right of individual

rivacy.

P Many& States of our Nation have solved this problem. Many State
legislntures have enacted public records laws, but the Federal Govern-
ment lags farbehind, Many civic and professional organizations have
recognized this shortcoming, and we will hear their testimony during
. these hearings. Many Government officials and organizations of Gov-
ernment employees have recognized the need for clear guidelines to
point the way to solutions of Government information problems. We
will hear their testimony,

The legislation before this subcommittee has been proposed to fill &
legal void—a void into which executive agencies have moved because
of the ambiguities of the only general information laws which Congress
has passed. I know that no one supporting the legislation would want
to throw open Government files which would expose national defense
plans to hostile eyes. I do not believe, on the other hand, that Govern-
ment employees have any desire to impose the iron hand of censorship
on routine Government information, These two extremes are obvious,
Our task will be to work out an in-between solution which will guar-
antee the right of every citizen to know the facts of his Government
while protecting that in¥ormation which is necessary to the function-

ing of government. ,
;ngH. . 5012 introduced by Hon, John E, Moss, of California,
()

ows:
) [H.R. 5013, AOth Cong., 1st sess.].

4 BIEL T 420 AT £ SR AL TS AR ROSSRERRY ¢

Be it enaoted dy the Senate and House of Representatives of the United States
g Amerios in Oongress assembdled, That section 161 of the Revised Btatutes of

o United States (8 U.8.0. 23) is amended to read as follows:

“8ro. 161. (a) The head of each Department {s authoriged to prescribe regu-
lations, not inconsiatent with law, for the government of his Department, the
conduct of its officers and clerks, the distribution and performance of its business,
and the custody, use, and preservation of the records, papers, and property

appertaining to it.

l’5’(81:) Bvery agency shall, in accordance with published rules stating the time,
place, and procedure to be followed, make all its records pﬂg avallable to
W ggon complaint, the district court of the United States in the

et in which the complainant resides, or has his principal place of buslneu‘
or in which the agency records that the comglalmt sceks are situated, shal
have jurisdiction to enjoin the agency from the withholding of agency records
and information and to order the goducdon of any agency records or infor
mation impro withheld from the complainant. In such eases the court
shall determine matter de novo and the burden shall be upon the agency
to sustain its action, In the event of noncompliance with the court's order, the
district court may p%nuh the responsible rs for contempt. Bxcept as to
those causes which the court deems of greater importance, proceedings before
the district court as authorived by this subsection shall take precedence on the
docket over all other causes and shall be assigned for hearln* and trial at the
earliesat practicable date and expedited in every way. As used in this subsection,
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the term ‘agency’ means each authority (whether or not within or subject to
a%;iew by alzgther ut:ncy) of the Government of the United States other than
or the courts, .

“(¢) This section does not authorize withholding information from the public
or limiting the availability of records to the public except matters that are (1)
specifically required by Bxecutive order to be kept secret in the interest of the
natlonal defense or foreign policy; (2) related solely to the internal nnel
rules and practices of any agency; (3) specifically exempted from disclosure by
statute; (4) trade socrets and commerclal or nanelal information obtained
from the &ubllo and privileged or confidential ; (5) interagency or Intra-agency
memoranda or letters dealing solely with matters of law or policy; (8) personnel

piled for law enforcement purposes except to the extent available by law to a
private party; and (8) contained in or related to examination, operating, or
condition reports prepared by, on behalf of, or for the use of any agercy
responsible for the regulation or supervision of financial institutions.”

8E0. 2, All laws or parts of laws inconsistent with the amendment made hy

the first section of this Act are hereby repealed,
(The following identical bills were also introduced )

H.R. 5018 by Hon. Dante B, Fascell of Florida.
H.R, 5014 by Hon, Torbert H, Macdonald of Massachusetts,
H.R, 5018 by Hon, Robert P. Griffin of Michigan,

H.R. 5016 by Hon. Ogden R. Reid of New York,

H.R, 5017 by Hon, Donald Rumsfeld of Illinois.

H.R, 5018 by Hon. Ed Edmondson of Oklahoma,

H.R. 5010 by Hon, Thomas L, Ashley of Ohio.

H.R, 8020 by Hon, Richard D, McCarthy of New York.
H.R, 8021 by Hon, Charlotte T. Reid of linols,

H.R. 6287 by Hon. Sam Gibbons of Florida,

H.R. 8408 by Hon. Robert L. Leggett of Californla.
H.R. 5520 by Hon. James H, Scheuer of New York.
H.R. 8683 by Hon. Edward J. Patten of New Jerseoy.
H.R. 6172 by Hon, Charles A, Mosher of Ohlo,

H.R. 6780 by Hon. Jack Edwards of Alabama,

H.R, 7010 by Hon, William B. Widnall of New Jersey.
H.R, 7161 by Hon, Jobn N. Brlenborn of Illinols,

Our first witness this morning will be Norbert A. Schlei, Assistant

Attorney General,
Mr, Schlei, would you come forward f

STATEMENT OF NORBERT A, SOHLEI, ASSISTANT ATTORNEY GEN.
ERAL, OFFICE OF LEGAYL COUNSEL, DEPARTMENT OF JUSTICE;
ACCOMPANIED BY WEBSTER P. MAXSON, DIRECTOR, OFFICE OF
ADMINISTRATIVE PROCEDURE, DEPARTMENT OF JUSTICE

Mr. Sonrer, Yes indeed, Mr., Chairman. Thank you, Mr. Chair-
man,

It is o pleasure for me to appear before this comunittee, Mr, Chair-
man, and I thank the chairman and the subcommittee for giving me
this oi)portunity to appear., ,

J might say that asa Californian, it is a particular Pleagm'e to agpur
before the chairman of this su!ocommitteel and I only wish that I was
able this morning to be more afirmative than I am going to be in the
course of my testimony. . -

I have a statement which I would like to present.

Faailities for collecting and disseminating news and information are
of speoial significance in a demooragy. Our communications media
are unequale? elsewhere in the world and constitute an invaluable

national asset,
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‘Che United States has some 20,200 newsyi)a s und magazines, In
1064 our daily and Sunday newspapers printed more than 18 billion
copies, A single weekly news magazine currently claims alinost 18
million readers, At the present time the number of broadeast radio
and television stations operating in this country is 7,267. 1In the lnst
few years extensive sales of automobile radios and small, ?ortublo
transistor receivers have given n new mobility to the listening and
viewing habits of our highly mobile society. It is-estimated that there
are now in regular use at least 62 million television sets and 214 million
radio receivers—93 percent of all American homes are said to be
equipped with television sets,

The increasing attention of Americans to publio affnirs is responsible
in part for the expansion of our brondenst facilitics, Broadenst indus-
try spokesmen report a growing public demand, particularly in tele-
vision, for the so-called public affairs sgecials, discussion progrums,
and interviews with publio figures prominent in the news, ns well as
more complete news coverage generally.

Through our extensive communications fuoilities, the Ainerican
R‘ublic has become the best informed society in the history of the world.

he real significance of this development lieg.in the strongth which it
ndds to the fulfillment of the promise of American democracy, The
stondy flow of information concorning public affairs to all Americans,
wherever located and whatever their status, is truly the lifeblood of our
democratic system.

A genuine democracy is governed by the composite judgments of
its people. Unless those judgments are informed judgments, of neces-
sity the system ultimately will fail, and until such time as it does, it
cannot be a real democracy without an informed public,

Therefore, where the press and other observers of Sublio events may
be wrongfulfy shut off from sources of information, democracy suffers.

Indeed, the dama wrougll;t in any particular instance may be far
greater than the denial of public understanding which results directl

rom nondisclosure, Unjustifiable secrecy in public aflairs bree
distrust, suspicion, and rumor, and these are the most insidious of all
enemies of enlightenment. No problem is of greater ultimate conse-
quence to the sucess of our democratic system than tlie fundamental

problem of public information.
The considerable frequency with which the President discusses

developments, formally and informally, with representatives of the
news media evidences his earnest desire to keep the public as fully
informed as possible concerning governmental affairs. As for the
Department of Justice, I can assure you that the Attorney General
is determined that this Department shall stand second to none in mak-
ing available to the American Peoplo, to the press, and to interested
individuals all of the information in the possession of the Depart-
ment which properly can be disclosed.

In general, I am sure that no group more fully appreciates the need
for public understanding of the functions and o;laemtions of govern-
ment than that relatively small body of individuals who are the heads
of the Federal departments and oies, Every such official knows
or soon learns from some part of his own experience that nothing in
public service can be more frustrating than to toil in an area of wide-
spread public misunderstanding. In such situations he sees govern-
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ment in its most-unsatisfactory, most difficult, and generally most in-
effectual form,

At the same time, if our system is to surmount its challenges, dis-
closure must always accord with the public interest. A successful
democracy will never be built upon freedom of information achieved
simply by uﬂ'ordin%to any and all persons unrestricted access to offi-
oial information, Because of the scope and complexity of modern
fovernment, there are, literally, of infinite number situations where-

n information in the hands of the government must be afforded
varying degrees of protection against public disclosure, The possi-
bilities of injury to private and public interests through ill-considered
publication are limitless. And agnin, no one quite so fully appreci-
ates the necessity for nondisclosure as the public official who is charged
with the custodr of the records involved and the administration of the
pr'(fgmm to which they relate,

he problem, so-called, of public information is, therefore a very
real problem and a very difficult one, Mr. Paul éonmd. as spokes-
man for some 22 daily newspapers in the State of Washington, de-
soribed it wall in a letter to Senator Magnuson in 1068 in support
of the Senate bill to revise the public informntion section of the
Administrative Procedure Act, S. 1666, in the 88th Congress, Mr.
Conrad wrote:

If ours {8 In fact a government by and for the people, then there is a place
for secrecy and a place for eaay access to information about government.
Democracy requires many dellcate balances, and this {8 one. Too much
secrecy, or too free access, can render & great disservice to the people.

The “delicate balance” to which this letter refers often reguirea the
most sensitive of judgments, The hasio thrust of H.R. 5012, the bill
before .this suhcommlittee, is to eliminate any applicaiton of 1ndg-
ment to questions of disclosure or nondisclosure, and to substitute,
therefor, a_simple, self-executlnﬁ legislative rule which would auto-
matically determine the availability to any person of all records in
the nossession of all ngencies, except Congress and the courts.

The bill would reserve to the President authority to classify as
“gecret” information in two designated arens—nationnl defense and
foreifm pollog. However, even in these two arens, the bill seeks to

rohibit nondisclosure except as the President, by Executive order,
dentifies the matters which he has determined muat be kept secret
and sgeciﬁcnny requires that they be withheld, Otherwise, however,
H.R. 8012 attempts to leave nothing to Executive discretion,

I respectfully submit, Mr. Chairman, that this appronch is ime

ssible and can only be fatal to this committee’s undertaking, There

no way, I submit, of eliminating judgment from the means we use
to resolve this probiem, and substituting for that judgment a verbal
formula to: be applied by another branch of government which is
not charged with responsibility for execution of the laws. The prob-
lem i8 too vast, too protean, to yield to any such solution. |

I do not, Mr, Chairman, come prepared this morning to document
in detail the particular ways in which H.R. 5018 would adversely
affect the publio interest. The other departments and agencieal
each in turn, will do that ‘job of documentation as to the types o
records and information with which each is particularly concerned.



6 FEDERAL PUBLIC RECORDS LAW

In a sense, therefore, my testimong' is a preface or introduction to
the reports and testimony of the rest of the oxecutive branch,

I come to express the basic thesis to which we believe the detailed
evidence loads: that there is no form of words that can protect the
public interest well enough to justify subatitutinﬁ that form of
words for “exeoutive judgment” and “discretion”; that the fault is
not with the draftsmanship of this progosal but with its approach.

There is one other point that I would like to make in some detail,
In its consideration of the bill which resulted in the act of August
12, 1058, Public Law 85-610, nmending 5 U.S,C. 22 to add the pro-
vision now sought to he deleted, Congress had before it a complete
exposition of the doctrine of Executive ‘wivlle and its history and
devolopment. Since it is set forth fully in the logislative history
of that amendment, I shall not present it again at this time.

As the logislative history of the 1058 amendment demonstratos,
Congmss at that time acknowledged the basic proposition that, under
our fundamental prineiple of separation of powers, the Constitution
fixes the boundaries betweon the three coequal branches of our Gov-
ernment, and no act of any branch can diminish, remove, or other-
lv:iﬁe i]rlnpingo upon the constitutionally derived authority of another

ranch,

The 1058 amendment. was enacted and nl')pmved by the President
only upon assurances in the House and Senate debates that the amend.
ment did not upset or diminish any power of the Executive which he
derived from the Constitution,

President Johnson has made it clear that, like President Kennedy
before him, he belioves the doctrine of FExceutive privilege should
be used as sparingly as possible, in situations where its uso is clearly
and urgently necessary. He has sought to provent abuse of the
dootrine by directing that it not be nsserted excopt in situations
where he has personally reviewed the matter and anthorized its use,
As a result, the dootrine has never once been wsed during this
administration (see p, 202), ‘

However, this attitude on the part of this administration, while
strongly maintained is, of course, a matter of policy rather than
of law and does not reflect any change in the applicable law. And
in the present consideration the same basic proposition of constitu.
tional law is again aplglicabletotho same question,

H.R. 8012, like IL.R. 2767 in the 85th Congress, which became the
1058 amendment, cannot impinge upon the constitutionally derived
suthority of the Executive to withhold documents of the executive
branch whers, in his disoretion, he determines that the public interest

uires that they be withheld. Since H.R. 5012, by its torms, secks
to limit the Excoutive in the exercise of his constitutional authority
to determine whether executive doouments are to be disclosed, by
setting forth in subsection (o) limited exceptions to the absolute dis-
olosure requirement of subsection (b), the bill would contravene tho
separation of powers dootrine and would be unconstitutional.

Although the provision of the bill for judicial relief is unolear, if it
would remove from the exeoutive branch to the judioial branch the
authority to determine, de novo, whether doouments of the Executive
are to be disclosed or not disclosed, that provision is also unconstitu.

tional on the same ground.
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H.R. 5012, like H.R, 2767 in the 85th Congress, can result in a valid
enaotment only if it leaves undisturbed the inherent authority of the
executive branch to govern the disclosure and nondisclosure of its

records,
In sum, Mr. Chairman, we believe that H.R. 5012 is unwise in that

it seaks to resolve a torrib’ly complex }’)‘roblem in & too simple way that
does not recognize the complexities involved. Further, to the extent
that the bill would seek to shift to the judicial branch a constitutional
prerogative of the Executive, we believe it would be unconstitutional.,

Aﬁuin, Mr, Chairman, I thank the chairman and the subcommittee
for this opportunity to appear,

Mr, Moss. Thank you, Mr., Schlei.

Mr, Monagan.

Mr. Monaaan, Thank you, Mr, Chairman,

I find some difficulty in this position, viewed from the point of view
of a legislativo committee and in the light of the experience that I have
had and I know other members of the committes have had in at-
tempting to g{ot information from the executive branch.

The diffioulty with this position is that it seems to me to leave the
standard entiroly within the executive branch, which js in a sense say-
ing that the executive branch could never err, could never have a
faulty or illegal busis, let’s say, for withholding information,

have seen examples in which o congreseional committee, in the

pursuit of its legitimnte aotivities with relation to the foreign nid pro-

ﬁmm, has sought to get information from the executive branch and
a8 been mot by the assertion of executive privilege.

This has been made in different situations, I will not go into the
varieties now, Some of them nre more complicated and more difficult
than others,

But even in a case in which there wns an executive session and a
confidential situation where the disclosure would only be to the com-
mittee itself, we have been met by a refusal,

And, as a practical matter, even though a committee may throw its
woight around, may have conferences, and so forth, nbout. the only
thing you can do about it if you are left. with the standard that you
pr is to bring somebody bafore the Congress and charge him with
contempt of g)&mm. And that is a very extreme and impractical
method of Pr ure. '

So that I am suggesting to you that you are not permitting us to
take any halfway step or to move at all in the direstion of setting up
some standard whereby this information could be judged and the
validity of the request could be determined.

Mr. Sonrer. Congressman, let me begin answering your question
bﬁv snying that I would not &eny that there are examples of abuse in
this area. It is obvious; it is clear. This committee has brought
out. many such examples in its operations,

However, I would suggest, as you ;f)erhaps indicated, that there are
lots of ways for this committee and for the legislative branch gener-
ally to exort pressure on the executive when the executive
interprets——
~ Mr, MonaaaN. I liave not suggested that amr of them would be
effective, though, I do not believe that they would,
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Mr. Soncer, Well, I have certainly seen many examples of the quick

rmduction of information at the request of a congressionnl committoe

hull;i was not forthcoming perhaps at the request of someono else
earlier.

My experience has been that the dpressure exerted by such bodies ns
this committee is very effective and is very salutary and helpful and
healthful to the process of government.

But when there is a collision, what is occurring is something that

occurs not infrequently in our system of so{mmtion of powers, There
are leﬁialative prerogntives that the executive may not touch and that
the judicial branch may not touch,
The judicinl branch will refuse to entertain a challenge to the quali-
fications of o logislutor, for example, although he may be clearly
unqualified to tako his seat in terms of standards in the Constitution
and perhaps in the law of his State, Congress is made the sole judge
of the qualifications of its Members by the Constitution, and the other
branches may not meddle.

Thero is & remedy for misuse of executive prerogative and logis-
lative prerogative and judicial prerogative, which is to go to the people
and to use the political Process ns u romedy against such abuses,

I think that the political process within the three branches of the
Government corrects many abuses, And the forum that there is—and
it is a highly effective one—for any abuse of prerogutive that is not
renchablo by that process is to go to the people, and the press will be
quick I think to bring to the attention of the public abuses in the fleld
of public information,

M. Moss. Would you yield at that point? *

Mr, MoNaGaN, Yes,
Mr, Moss. On this matter of the courts not being willing to look at

the qualifieation of a legislator, have not the courts in the last few
enrs opened a very broad new aren where historically, from the very
ginning of the republic up until the time of the Tennesseo case

before the Court, Baker—

Mr, Scuret, Baker v. Carr?

Mr. Moss. Yes, The courts would not look to a matter of appor-
tionment of a legislature, But they did. s

Mvr. Sonver, That is true, sir,
Mr. Moss. Ilave they moved into the legislative aren then by ex-

anding their authority? Or have they expanded their authoritv®
Vhat have they done? ' .

Mr, Scurer. Well, if you ask for my qersonal view, Mr, Chairman,
it hns been my opinion since I became a lnwyer and first studied these
matters that the Supreme Court made n great error and refused to dis-
charge its constitutional function when it refused to hear the suit
glf (1 votter who was denied an offective right to vote by malappar-

onment,

And that wrong decision, what I considered a wrong decision, was
in effect for some 28 years, during which time—I think it was about
that period of time—the Supreme Court and other Federal courts
did not look into apportionment matters,

My view is that the 14th amendment should have been enforced
with respect to apportionment matters all the time, And the Court
has now returned to what it should have been doing.
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1 do not think the Court hus ever tried to put aside any legislator's
election or to void any acts of a legislator, "It has nover gotten into
the qualifications of a {mrticulur legislator tosit,

Mr, Moss, I raised that becaunse 1 doubt if theso are immutable facts,
The courts do from timo to timoe changoe their opinion as to the au-
thority of the courts,

My, Scurer, Well, that is true, Mr, Chaivman, I certainly hope
thoy do not try to do anything about ‘the principlo of separation of
powers, which T would consider n cornerstone of our whole system of
govornment, ono of its most basic principles,

Mv. Moss, I think right in the area in which your testimony is
directed today that we would bo able to put specific citations in the
record where the Court has nsserted an authority to determine whether
information would be made available or would not. Se that this is
not a clean slato that we are going to start writing on today. This
is one whoro thora is somoe record,

Mr. Sourer, Of course there is, sir, ‘

Mr, Moss, And it tends to support your views on occasion and the
viows inherent in my legislative proposal on other occasions,

Thank you, Mr. Monagan.

Mr. Monasaan, Well, 1 agree with the chairman, My period of
intimate acqunintance with constitutional law was nbout 1987, and I
must. sy lf'hut therg is quite u differenco in the adjudications of the
Court today and whit was considered to bo the legitimnte bounds of
constitutional law in those days. DBut that is a difforent war. I do
not think woe can get into that at this time,

But just to take one specific instance.  You spoke about the force of

ublio opinion. Waell, the case that I have in mind was a situntion
n which a subcommittee was interviewing witnesses from the executive
branch in an executive session, and, importantly, there was no con-
fidentin] mattor involved in the sense of being a security situation,
something that should not be disclosed to the public, At the same
time, thero was refusal in that instance to make the information
available, with the committee stating that it would not be made
public but would be used only by the committee,

Now, as n practical matter, there is no way that yon can eope with
that situntion. Theoretically, yes, you could go throulglh the process
of finding the witness in contompt and then bringing him before the
bar of the House, But—

Mr, Somer, Congressman, may I ask whether that was not in the
previous administration, the Eisenhower administration?

Mv. MonaaaN, No, because this was in—well, 1 cannot give you
the date, It was this subcommittee, and while Mr. Hurdy was chair-
man of the subcommittee, so it was about 1060 I would say.

Mr. Scurkr, Well, I recall, Congressman, that when the Kennedy
administration took office there was a pond\ng controversy with the
Eisenhower administration over AID records, and I think the Comp-
troller General was involved in the controversy in some way.

I did not personally participate in the resolution of that, but I
understood that it was compromised in some way, and it has not since
arisen again, .

Mr. Movaaay. T would not say that it was resolved on the side
of making the information available. It was resolved on the side of
not taking anv further steps. '

403-218— 60--pt: 1oem2
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Mr, Griffin was on the subcommittee,

Mr. GrrrFiN, Iam trying my best to remember the specifis instance,

neral recollection is in agreement with the gentleman,

r. Moss, I believe it involved a case where, if the law had been
followed to its ultimate, the payment of certaln funds would have
been ruled illegal by the Comptroller General as & result of a statu-
tog provision in one of the foreign aid authorization ncts.

r. Sourer, Something about the inspector general’s office.

Mr. Moes, It involved the office of the inspector general in the
Agency for International Development, And it was resolved, as
many of these conflicts are, by both sides backing down a little, moving
into the (!;ray area of accommodation, rather than a showdown on
either side. :

Mr, Sonver, Well, if I may offer the view very respectfully, Mr,
Chairman, I think that that way of resolving these disputes is very
often the best way of resolvlnfg them from the atandroint of the public
interest, and that wo are all better off because that was the case,
There was no clear-cut victory on either side,

Mr. Monacan., Mr, Chairman, I am sorry Mr. Hardy is not here.
I am sure he could comment much more pungently than T on the
solution. But perhaps the staff could check the facts.

(Tho material referred to follows:)

STAFP MEMORANDUM
May 7, 1063,

To: Congressman John B, Moss,
From : RBenny L. Kass.

The facts discussed referred to an investigation in 1001 bf Forelgn Operatlons
and Monetary Affairs Subcommittee of the House Committee on Government
Operatlons, under the chairmanship of Representative Porter Hardy., The sub-
committee began an investigation into the operations of the International Coop-
erative Adminiatration programs in Peru and attempted to obtain the necessary
documents and reports, Although a formal claim of “executive privilege” never
was made, State Department witnesses who appeared before the subcommittee
were initially Instructed by thelr department not to testify. Whoen President
Kennedy learned of this matter, he immediately ordered the instfuctions recinded,
and 24 hours later the witnesses were ready to cooperate with the subcommittee,

Mr. GrrrriN, Perhaps this is an instance in which the committee
should provide the witness with a memorandum, instead of the other

way around, and ask him to comment,
Mr. MoNAcaN. I merely make the point that there are difficulties

that we could find a formula for that would not be reached by the
apﬁoaoh that is taken by the witness,
A ank you, Mr, Chairman,

r. Moss. Mr. Griffin,
Mr. GrirmiN, Mr. Chairman, I want to apologize first for being a

little bit late. I was attending to other duties also important to a

Congressman. On this Earticulur occasion, & ninth-grade class of

Western Junior High School, of which my son is a member, is visit-

infi this committee room to get a firsthand view of our Congress in
ofion

. .
Mr. Schlei, I will not attempt to interrogate you. I would com-
ment, howweri that T am disappointed that the thrust of your state.

ment is & complete rejection of the bill,
I can understand that the bill may not be perfect and that perhaps

there are other areas that should be exempt. As I read your state.
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ment, I found no suggestions of that nature, merely that the question
of what should be made public is a matter of bureaucratic judgment.

You do not want legislative %dgment in this fleld. You do not
even limit the judgment to the President. Presumably it would be
bureaucratic ju%,men and we would be left with their decision{

Mr, Scurrer, Well, I think, Congressman, that the points that I
would make are, first, that there has to be a residue somewhere for
disgretion, that it is not possible to create a closed number of cate.

ries, any number of specific categories, without the possibility of
ﬁ?snet-rous oversight; that there has to be a catchall category, if you
like, that leaves some discretion.,

And I think that, secondly, there has to be a preservation of the
constitutional executive Ereroga‘tive. Now, that does not have to be
:ziven to every bureaucrat, as you say. I personally would think that
t ought not to be confined by any legislative proposal to the President
himself, Perhaps to the heads of departments or agencies,

I would not take the ‘)osition that the exercise of that discretion
o?ﬁxl‘d lnol: be confined by legislative enactment to a limited number of
officinls,

But I think that there has to be a preservation of the constitutional
premﬂmtive. Somebody has to have it, retain it. And, secondly,
there has to be a preservation of a category that allows a discretionary
withholding when it is considered essential in the public interest.

Mr. Grirrin. Well, T think it should be registered in the record
that there is o good deal of opinion to question whether there is a
constitutionnlly derived Executive privilege. Certainly there is a
lot of question about the scope of it, I will not try to argue that here
but 1“8" register that Executive privilege is not necessarily nccepted
by all members of this subcommittee, as you might expect,

Mr. Scuren Tdo understand,

Mr, GrirFin, I want to associnte mysolf generally with the open.
ing statement made by the chairman of the subcommittee and express
the hope that these hearings will be fruitful in doveloping good leg-
islation, perhaps improve the bill that I joined in introducing. The
legislation should make it possible for the public, and particularly
(Congress, to get more information about what is going on in our
Government.

"Thank you, Mr, Chairman.

Mr. Moss. Thank you,

Mr. Schlei, T wonld like to turn to page 8 of your statement.

M, Scnrer,. Yes, sir.,

Mr. Moss, It comments upon the legislative history of the 1958
amendment in o manner which is contrary to my recollection of that
history, in which I participated very actively.

Yousay:

The 1038 amendment wns enacted and approved by the President only upon
assurances in the House and Senate debates that the amendment did not u
or diminish any power of the Executive which he derived from the Oonstitution.

I refer to that history in one exchange with Mr. Johansen of
Michigan. I will read his question:

May I interrupt the gentleman at this point, because I think in my own mind

I now have the nub of the issue. If this bill were adopted, what discretionary
authority does the department head have to withhold information where it 18
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not specifically provided by law that he must withhold Information? Is there
surviving with the adoption of this bill a discretionary authority in the de-
partment head to withhold Information?

My response:

1 want to be very careful on this language, because the %entleman Is asking
me If there Is an Inherent authority, as has been clajmed by every Bxecutive
from Washington to Bisenhower, I would ray that It there Is such authority,
if there {8 that Inherent power, {t {8 not affected by thig change In this stat.
ute. But I will not concede that the broad and naked power claimed does
:’t‘r';ctt :3 that, 1 want that very clear in wmy response. 1f it exlists, it Is not

Throughout those hearings and throughout the debate in the House
and in a statement following the message of Prosident Eisenhower
when he signed the le;i(islation, I went to extreme lengths, wns ex-
tremely cautious, to make it very clear that, as the spokesman for the
committes and as an eﬁposition of miy own views, we did not recog-
nize anything. We did say that if it existed we were not, by that
statute, upsetting it. We could not.

Now, can the Congress write law requiring information to be sup-
plied to the Government ?

Mr. Schurer, To be supplied to other branches of the Government ¢

Mr, Moss, Yes, to the executive branch, I think here we will
confine our discussion to the executive branch,

Mr. Sourer, Well, now, I do not quite understand—-

Mr. Moss. All of the executive degartments and agencies, T would
exclude from the executive branch of the Government the independent
regulutory commissions,

fr. ScuiLen I see. DBut the law would require that the executive
branch suppl*ﬁnformation to the public?

Mr. Moss. No; it would require—

Mvr. Sonver, Or to the Legislature?

Mr. Moss (continuing). That the public supply information to the
executive branch,

Mr. Scurer, Oh, yes indeed; sir.

Mr. Moss. All right, Can the Congress then direct that that
inflc:rrinn'tion be either privileged or widely availuble to anyone who
seaks It

Mr. Scnrrr Yes: it ean, Mr, Chairman,

Mr, Moss. In other words, the Congress has the right to say John

. Citizen: “You're goinq to respond to this questionnaire of the

overnment under penalty”—

Mr. Scnrer. Yes, sir

Mr. Moss (continuing). “If you're inaceurate,” and it can further
direct, once the executive received this information, the manner in
which it can be disposed of or'trented ?

Mr. Scnrer, Yes, sir, .

Mr, Moss. Now, much of the information that we are discussin
here is information which is supplied the Government as & result o
the r«\gimment of law, is it not {

. Mr. Soner, Some of it certuinly is, yes, sir,
Mr. Moss. A §mat portion of it 1s; is it not{

Mr. ScHrer,_Yes, sir, .

Mr. Moss. Does the Congress then have the authority, having
failed to do it at the time it originally authorized the executive to
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require this information, to come in now and direct the manner or
the rules which would govern the use of this information§

Mr, Sonser, I think, Mr, Chairman, that there is no question that
there is a legislative power to regulate the handlinﬁ and the avail-
ability of that information, But I would also take (he position that
there is n residual constitutional authority in the President and the
heads of the executive departments in partioular situations to nssert
exeoutive privilege,

Mr, Moss. All vight, Cun the Xxecutive require the public to
suppl)b ix;formut.ion under penalty of law if they fail to give it
oorrec

Mr, gcnwx. No, sir. Not without spme legislative nuthority, not
that I know of,

Mr. Moss, In other words, the executive, then, becomes the cus-
todinn of the information which develops as a result of the require-
ment by law—-— '

Mr. Soyrer Yes, sir.

Mr. Moss (continuing). Written by the Congress?

Mr, Sonver. Yes, sir,

Mr, Moss. And he does not have an inherent authority, then, to
reﬂxre_ that this information be supplied by the public?

r. Sourkt, No, sir; he does not that I know of.

Mr, Moss. None at all? Well, then, I want to express the same dis-
appointment expressed by m% collengue Mr. Griffin that we would be
faced here with a rejection, a blanket rejection, of any possible amend-
mont to law affecting records held by the Government and the right
and sometimes the need of the public to have orderly access to them.

Mr. Sonrer. Well, I—

Mr. Moss. I think it would have been far more constructive had the
Department of Justice broken this down and dealt with the areas
where they felt Congress could properly direct the method of use or
disposal and those areas where they felt there was a strong privilege
vested in the Executive,

Now, we are not trying to reach executive privilege. I do not know
what it is. It has been variously stated by various Presidents, Some
have claimed that you could delegate it down to the Jowest echelon of
the career service and that they could act with all the power of the
President. ‘And others have snid that only the President can order,
in ench and every instance, withholding of information.

Now, I do not know where it is, And the Justice Department does
not know where it is.

Mr, Soner, Well, I can tell you, Mr. Chairman, that in this admin-
istration the President has made it clear that he is going to exercise
the right of personal approval of each proposed instance—

Mr. Moss. All right. ]

Mr, Sonter (continuing), Although I do not think he takes the

osition that as a matter of law he is obli%ed to do that, but he thinks
that he should do that, and he has indicated that he will,

Mr, Moss. All right; fine. Now, we are not trying to get at that
instance where the gmsident is going to claim executive privilege, be-
cause, ns n matter of practical fact, we cannot, can we?

Mr. Sonrrr I guess not, sir.
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Mr, Moes. Now, we could do it this way: We could amend the Con-
stitution, if we could get the conourrence of the legislatures of three-
quarters of our States, without the need of the President to express

approval or disapproval, )
r, Souvrr, That is right, sir, There is no veto power on a

constitutional amendment.

Mr. Moss, We could say the President has no inherent powers, that
his are specifically set forth in this dooument, and that is all they are,
could we not{

Mr. Sourar Yes, sir,

Mr, Moss, We do not want to do that. That would be rather

extreme,

Mr. Sonver, I should think so. .

Mr. Moes. We could probably in our appropriations say that the
funds we a}l)propriate cannot be used to maintain any records that are
not available to the public, that we are not going to make these tax-
ay for something they cannot see, "'We could do that.

pa&ers g)
r. SoHLEI, Yes, sir, :
Mr. Moss. That would be extreme, disruptive of orderly govern-

ment,

So we are not trying to get at Exeocutive privilege. This is the
area where Congress and the President and the courts are going to
continue to adjust and accommodate.

What we are trying to get at here is a requirement that departments
and agencies of the Government set forth very clearly the rules and
regulations governing access to information and that they muke in-
formation available unless it is withheld in the interest of national
defense or by some statutory authority given by the Congress.

Now, you recognize the right of Congress to enact a statute directing
the disposal of certain t{ es of this information, You have a reser-
vation, and I imagine this reservation goes to the so-called internal
working papers.

Mr, Sonver, Yes, sir.  That is one category of documents.

Mr. Moss. And reflecting in many instances the final official acts of
departments and officials of Government,

r. Sonuzr, Yes, sir,

Mr. Moss. And here you feel we have no ri%ht to act?

Mr, Souvrer, Well, I think, Mr, Chairman, that the committee has—
that the Congress has every right to legislate with respect to the ordi-
nary handling of Government information, But I think that there
is a residual Executive prerogative to withhold desrite any legislation
in a situation where the national interest demands it in the considered
judgment of the Executive,

at is the traditional concept of Executive privilege. I have not
taken the position that no legislation could be constitutional in this
area by any means,

Mr. Moss. We do not challenge that right to withhold for the
national interest, because we specifically require it by Executive order
to be kept seoret in the interest of the national defense or foreign
golioy. ow, that is very broad. That means that any of these

oouments that are of sufficient %igniﬁcance to the security of this Na-
tion or to the interests of this Nation as it deals with other nations
oan, by appropriate designation, be excluded from the provisions of

this act,
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We recognize that there are going to be certain needs to keep some
of this information locked up. And the Executive order which is
aﬁplioable in this instance I believe is Executive Order 10501, where
the President authorizes the departments and agencies to apgiro»h

whio

in'iately olassify and lageseout the guidelines for classification,
n my judgment are observed far more in the breach than in the

performance, But, nevertheless, they are observed, and they are top
secret, secret, and confldentinl,

Now, they are not s;g:posed to be affecting the national security
unless %hey are olassified, are they? :

Mr. Sonrer, Well— ,
Mr. Moss. The whole objective of the Executive order is to have a

category in which you ean place and identify this information, so that

it is secure,
Now, what hardship is imgosed there? What infringement of the
ility

Executive right or responsi is diminished by this provision of

thglpro leiilslationi
r. SoxnLer, Mr, Chairman, I may have misunderstood the pro-
ol here, I did not understand that the legislation contemplnted
e issuance of a broad-gage Executive order which delegated author-
ity and created categories of information,
Mr. Moss, Mr. Schlei, I thought we had such an Executive
order——
Mr. Sonrer, Well—

Mr, Moss. Touching upon security,
Mr. Sonrer. We have as to national defense information, but I take

it that we need, with our other problems, besides the national defense
seclgitg;, information which we cannot freely let be made universally
available,

Just to give you an idea of some of the catergories of documents
that occur to us in the Justice Department, you have such documents
a8 prisoners’ files, Now, the medical information in those files would
be exempt from disclosure under exception & in the statute here, but
there would be no assurance that the rest of these files could be with-
held from the sensational press or gangsters or invidious in-laws or—

Mr. Moss, Are you not provided with statutory authority now on
those files?

Mr, Sonrer, No, Mr. Chairman,

Mr. Moss, Are you sure?
Mr. Sonrer, You, as a matter of fact, inquired about a year ago,

and I worked on the preparation of the response. And we have no
authority but the Constitution to withhold that information. And
also, for that matter, FBI reports are protected only by an opinion of
Attorney General Jackson based on the Constitution.

r. Moss, Let's take the prisoner filles. We have had prisoners
ever since this Nation first came into being.

Mr. Sourrr, Of course, sir.
Mr, Moss, And if there is a need these to be kept from public view,

can we not have statutory authority? Can we not sanction the pro-
tection, whatever it rring‘hﬁ)o, that isrequired here

Mr. SonLan. Yes, M1, Chairman. But the problem is—

Mr. Moss. Is there a better system than that of law!? Is it a better
system to leave to the increasing number of Federal employees the sole
determination of what will and will not be available
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Mr. Sorrer, Well, Mr, Chairman, I think it is possible to enact rules
in certain areas that will improve the situation for everybody. But if
{ou try to cover the whole %amut of the public information problem in

he Federa]l Government—that is, in the executive branch—within the
compass of one statute, either you will not have enough exceptions to
cover some category of information that turns out to be crucinl, or you
will have enough rules to cover the gamut and the result will be that
you actually shield more information than is now shielded.

I think that it is just too complicated, too ever-changing a problem
to be covered by a closed system of rules. If you have enough rules,
you end up with less information f{etting out because of the complexity
of the rule system that you establish,

I think that there are areas where the making of rules could clavify
the situation, It could make more information available than we now
have, It would relieve administrators of headaches that. they would
like to be rid of., Make it available,

But I do not think that you can take the whole problem Federal
Government-wide and wrap it up in one package, That is the basio
diﬂicult,}r, I think, on which we founder here.

That 18 why the Federal agencies are ranged against this proposal,

Mr. Moss. Of course, that is an interesting statement—that the
Federal agencies are ranged against the pro({;osul. I believe I have
had Justice, Treasury and the Federal Mediation and Conciliation
Service indicates a desire to come here and testify.

And, as I understand, over on the Senate side last year thero was
Justice, Treasury, Internal Revenue Service, and IFederal Trade
Commission,

- This does not seem to me to indicate a broad conviction on the part
of the other departments and agencies—one, that the legislation would
be onerous or, two, that they are overly concerned.

Mr. Soneer, Well, Mr, Chairman, I think that they have all, a great
many of them—my impression has been that a great many of the
departments and agencies have commented adversely and that the
Bureau of the Budget has made an effort to provide an orderly pres-
entation to the committee and not get a ﬁat, long string of agencies
that would say more or less the same thing. We have tried to be
economical ahout it. :

But I think that there is quite widespread opposition within the
executive branch to the attempt. to cover the whole problem in one
m?‘l;aﬁe as is attempted here. That really is the crux of the problem,

nk,

There are many areas, individual areas, where we think rules could
be formulated that would be constructive and helpful from the stand-
point of the public, the standpoint of people who are working for the
public and the Government,

Mr, Moss, And I think it would have been helpful had we had that
.t)‘w:teid statement from the Government’s lawyers, the Department of

ustice,

Mr, Sorrzr, Well, Mr. Chairman, I deeply apologize. I can assure
you that we have devoted many hours to working on that kind of
approach. We just have not go{ to the point vet where we can come

forward with it. But I am sure that this problem is not going to (?‘)
sh our wor

away the day after tomorrow, and, hopefully, we will fini




FEDERAL PUBLIC RECORDS LAW 1%

l\;thille itfwlill still be relevant and helpful to the committes. I would
opeful——
Mr.pffoss. I am confldent it will not go away day after tomorrow.

And let me say that I have chaired a subcommittee dealing with this
subject matter for 10 years. I have given much thought and study to
it and heard very many well-informed and well-intentioned individ-
uals express opinion on it. And over on the other side of the Hill, in
the Senate, continuing the work of his predecessor in the Senate, Tom
Hennings, is Senator Long, And, strangely enough, he has come up
with about the same conclusion I have.

And then we have professional groups, And I do not refer only to
the press, because this really is no more a matter of concern to the l)ress
than it is to the bar or to the public. It is far too frequently identified
as some seeking by the press of a privilege or a right that no one else
ha:. : l’l‘he press has no greater right than any other individual,
actually.

Andyyou say thas gou do not think this can be clarified and that we
might succeed in bottling up more than we would release. And yet,
after careful study, we have not been impetuous here, Ten years in
moving to a piece of le‘ﬁslation is rather a long period of time,

Mr. Sonrer, Yes; itC, sir.

Mr. Romsrern, Mr. Chairman—
Mr. Moss. We feel this step can be taken now and that it will succeed

in making more and not less information available, and we feel it
would be in the public interest that this step be taken now.

We hope to convince the members of the committes. Most of them
have indicated their conviction by the introduction of companion legia-
lation. And that is why I really wish that we had a more construotive
statement from the Department. :

Mr, Rumsfeld,
Mr. Rumsrero, I have a question or two, Mr, Chairman. Before I

get into the questions that have come to my mind during your oom.
ments, on a %uestlon asked by the chairman, is it correct that the Bu.
reau of the Budget has restricted some :&\moiea of the Federal Gov-
ernment from coming before this committee as an economy move!
Mr, Sonvrer, Oh, no. |
Mr. Romerewn, Your statement indicated the Bureau of the Budget
was regulating an orderly flow of testimony to this committee. '
Mr. Sonver. Well, all the departments and agencies®of the Gov-
ernment are more or less in touch with the Bureau of the Budﬁet on
slative matters, so that we can be coordinated with the President’s
policies and program, as you know. And it is :!ust & matter of our
talking to the Bureau of the Budget and saying, “Well, how many of
us are going to testify? Who do you think ought to express this

point §”
And in an informal process of that kind the Bureau of the Budget

ma;“say “Well, we think the T'reasury Department ought to come.
Tt Toels 1t is important, And this cg?lpartment ought to come. And
do you think that you should be added to that number{"”

d the agenoz will say, “No. If they are go(ngc up, we will just
file & report. I think they will make the points that we will want to

make.”
And in a process, informal, like that, there is no restriotion orcom-

pulsion.
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Mr, Rumsreip, Let me ask the chairman : Have you received reports
from the other departments of the Government that are not requesting

an opporbunitg to testify?

Mr, Moss, Oh, yes.

Mrrilzm'cm They have all sent a report in lieu of actually
8

g T, Mgsa. Not all. As a matter of fact, we did not get a comment
from the Bureau of the Budget.

Mr, hSorgm. Mr. Chairman, I happen to know that it will be up
very shortly.

T, Run{mn. I was struck here t;oda¥I by the similarity between

the testimony we received here and some that is going on in the Judi-
oiary Committee on the voting rights bill, where witness after witnees
is appearing saying it is unconst tut.ionai, and, of course, in that in.
stance the Justice Department is saying it is constitutional, And
under %uestioning, » great many of the people who are saying it is
unconstitutional are having a great deal of difficulty coming up with
any precise reasons as to why it is unconstitutional. .
+ It seams to me that when the Justice Department testifies here, if
you are going to claim this bill is unconstitutional, that a somewhat
more precise definition of why it is and of executive privilege would
have been in order. .

Further, it strikes me that your statement conflicts with your answers
to the chairman. As I have listened, you began with the statement
which said that the bill was unconstitutional, and you made state-
ments to the effect that we could not substitute for executive judg-
ment a verbal formula to be applied by another branch of Government
which is not cha with responsibility for execution of the laws,
that the problem i8 too vast to ¥ield to any such solution, implying
that legislation in this solution is not only unconstitutional but im-

blé, refe to the infinite number of situations where it should

‘withheld—as defined by the executive branch.

- And yst"in answer to the chairman, you have indicated that Con-

mes does have the legislative authority and that Congress has, in

already entered this area in appropriation bills, by requiring
disclosure of certain types of information.

So your statement says it is unconstitutional, yet at the same time
you it is already involv

od here.
isayin%, Congressman, that the
)

1
Mr. Soxvrr. Well, I might b
last word from the executive branch on these required disclosure

riders to appropriation bills is that they are invalid.

- Mr, Rumsrerd, That they are invalid?

* Mr, Sorrer, Yes. I think that was an opinion by Attorney Gen-
era] Rogers under the previous administration, but, at any rate, the
last word is one of opposition from the executive branch,

My view is that so long as the ultimate Yrer tive of the executive
is recognized that there can be a provisional regulation of the handling
of information short of an exercise of that prerogative by the Congress,
and I think that that is what happens in the relations between the
executive branch and the judicial branch. There is an executive privi-
le%e( problem there too.

r. Moss. Mr, Rumsfeld, would you yield at that point
Mr. Romsrerp. Yes, sir,
Mr. Moss. How can we recognize it if you cannot define it{
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d ?i‘;:.t iSom.m. Well, Mr, Chairman, I would be pleased to supply a
efinition,

Mr, Moss. Of executive privileget

Mr, Soarer, Yes.

Mr. Moss. One that you would like to live witht

Mr. Sourzr, Well, I think I could live with it, Mr, Chairman, but
it would be awfully f)road, broader than your taste I think,

Really, as you know, there is an extensive literature on this matter.
and the law consists not only of statements, of definitions, but of
policies, and precedents, extending back to Washington, It is like
m?&y another concept in the law which—

r. Moss. It was also used as the basis for pleadings in the Poungs-
town Sheet & T'ube case, was it not § ‘

Mr, Sourer. You mean when President Truman—

Mr, Moss (continuing). Seized the steel mills,

Mr, Sonver, Seized the steel mills? Yes, Waell, I think that was
one of the concepts that was called upon as a possible analogy, but—

Mr, Moss., The court did not agree that there was a privilege broad
enough to cover that, though, did they?

Mr, Sonvrer, To seize the steel mills? No, sir; it did not.

Mr. RomsreLo, Mr. Chairman, in view of the fact that the Justice
Department has come before us with a very brief statement saying
simpliy that the bill is unconstitutional and that venturing into this
area i8 unconstitutional, and the disagreement that some members of
the committee have with this position, I wonder if it might be valuable
to have the Justice Department take that extra step of going beyond
that and saying that if it were constitutional they feel that certain types
of information within the Department are of such a nature that some
changes in the ’(‘)rovisions of the bill would be helpful to them and
would protect the public interest better, even though they say that it
is unconstitutional, :

I would still like to have their opinion, '

Mr, Moss. It would be more constructive, I think, than what we
have before us at the moment, '

Mr. Sonver, If I could respond immediately to that, Mr, Chairm
this may not be terribly precise but it will indicate some of the kin
of documents that we ourselves have that we would have trouble with
under this legislation, L

One is the prisoners’ files, other than medical, involving other.than
medical information, that seems to us to be prohlema ical, .-

The second category—

Mr, Moss. On that, parole records which are part of the file are in
a different category, are they not? ,

Mr. Sonrer. Well, we have & problem with parole board files.
Under exception No, 7, investigatory files compiled for law enforce-
ment pu would be protected, And that probably would cover
information collected in an investigation looking toward revocation
of parole, But a question we would ask would be: Would it cover
the board’s case summa Prepared immediately following the ap-

rance of an applicant before it! Would that be covered by excep-
ion 7 for investigatory files compiled for law enforcement purposes?

That seems to us a problem that ought to be resolved one way or

another if the legislation were to go forward,
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A terribly important category, it ssems to me, is interagency com-
munications relative to prospective litigation. Communications of
that kind would be protected only to the extent that they might deal
“solely with matters of law or policy,” which is exception No, §

The Lands Division, for example, might have no right to withhold
the very large number of letter and reports it receives or sends to
other Federal agencies relative to the proteciion of public lands.

Reports and analyses prepared by attorneys of the Lands Division
or other agencies which ordinarily are protected in litigation by the
attorney’s work product privilege, with which I am sure the commit-
tee is familinr, might be made available under the provisions of the

And o third, perhaps a fourth I am up to now, category is communi-
cations relating to efforts to compromise or settle disputes. Instruc-
tions to negotiators, for example, might be withheld only to the extent
that they relate solely to matters of law or policy.

Tetters to private parties would be freely available to the publio.
Communications from private parties might be confidential only to
the extent that they are matters which are trade secrets or commercial
or financial information and privileged or confidential.,

Mr. Moss.' Now, much of your commercial and financial information
is protected. under existing statute, is it not ¢

r. Sonrer, Well, what we have in our files, I do not know that it
is, Mr, Chairman, 1 do not think it is. T think it is dependent on the
genera) executive prerogative,

Mr, Moss. How carefully have you checked the somo 78 statutes
which confer authority for withholding of information #

My, Somrer, Well, I have not checked them carefully myself, Mr.
Chairman, I have with me Mr, Maxson, who is the Director of the
Office of Administrative Procedure, a constituent part of my Office,
the Office of Legal Counsel. And I think he is rather thoroughly
familiar with those statutes,

I am to a large extent re]ging on his work in giving you these
specific categories of information which seem to us to create trouble,
problems, under the lan aegwa of the statute ns it now is.

Mr, Moss. Back in the 86th Congress, we published a document
entitled “Federal Statutes on tho Availahility of Information.” It
is a very comprehensive document. ‘ '

Mr, Sorer. Well, would that protect communications anticipating
litigation or correspondence about the settlement of disputes, Mr.
Chairman? I really am virtually certain that there is no statute that
has any bearing at all on that problem, and that if this statute were
enactbg we would be unable to withhold a good bit of that informa-
tio& i” to which it is absolutely crucial that it remain away from the

ublie,
P Mr. Rousrrrn. Mr, Chairman, could T ask a question on this point?

Mr, Moss. Mr. Rumsfeld. ) 5
" Mr. Romsrerd, Where would thi:q:gpe of information fall! Say
that under antitrust legislation passed by the Congress the Justice
Department investigates the possibility of a suit agninst some eloc-
trical contractors and at some point they completely drop these pro-
coedings, discontinue the investigation, decide not. to proceed, or to
take it to court, Is that information the ty(sm of information you
would want protected after it had heen dropped
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Mr. Sonrer, Yes,

Mr, Ruaterrp, The reasons why it was dropped ¢

Mr. Sonver, I do not know about the reasons why it was dropped,
but if we got a lot of half-baked complaints which turned out after
investigation not to be true—

Mr. Runsrewn, Let me narvow it down a little bit more. Say the
investigation was conducted bry one individual who was prepared to
Brocoed with the suit, and at that point there was o change in Justice

epartment personnel and the suit was dropped,

Mr, Somer. Well, I think it probnbl!, undoubtedly, should be pos-
sible to investigate the performance o duty b{othe Justice Depart-
ment man, And I think there would be found to be s way to investi-
;mte that without harming the people who are involved in the
nvestigation. But it is obviously a sensitive kind of a thing, and you
would not want to knock over all kinds of private citizens and harm
their interests if you could ibl{ help it in the process of lookin
over the performance of the Justice Department employee, whic
ought to be subject to review by the legislative branch and by
suKm-iors in the executive branch, and so on,

{r. Rumsrern, Thank you, .

Mr, GrirFiN, Mr., Chaivman, could I ask a further question ¢

Mr. Moss, Mr, Grifiin,

Mr. GrirFIN, Mr, Schlei, on page 8 of your statement you say:

President Johnson has made it clear that, like Prealdent Kennedy before him,
he belleves the doctrine of executive privilege should be used as sparingly as
possible, in situations where its use I8 clearly and urgently necessary, He has

sought to Prevont abuse of the doctrine by directing that it not be asserted
except in situations where he has personally reviowed the matter and authoriged

ita use,

It may be that President Johnson has said that, although I am not
alwaren‘o tnny public statement or of any statement to the ngress to
that effect.

It is true President Kennedf' before him made it clear in com-
munications and in other ways that that was his policy.

Can you direct me to times and places and language where Presi-
dent Johnson has nsserted that policy in line with the previous policy
of President IKennedy ?

Mr. Sonrer, Congressman, I will do that later today, if I may, I
checked yesterdag a8 to whether I could sny this, and 1 could, And
I am clear that President Johnson has taken this position, But I do
not offhand recall in what form or the date that he did, and I will
sugply that information to the committee,

r. Moss. Thank you.

Mr, Grirrin, It may bo that I am not fully informed and he has
taken o position I am not aware of, I shall appreciate you supply-
i?g the subcommittes with a memorandum providing that informa-
tion,

Mr. Somier, I will be plensed to do that, sir.,

Mr. GarrrrN, Thank you,

Mr. Romerero, Mr, Chairman, could I ask & question?

Mv, Moss. Certainly. ' ,

Mr. Rumsrern, You made the statement that it was the position
of the Justice Department that some provisions which Congress has
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attached to appropriation and other bills in the past have been un-
constitutional; is that correct !

Mr. Sonrrr, Well, that is not exactly what I said, Congressman,
If you do not mind my being a little technical, I said that the appro-
priation rider dealing with the InsFector General’s Office in the AID
agency was rgearded as unconstitutional in an opinion of the Attorney

neral under the Eisenhower administration, The Attorney Gen-

eral was Attorney General Rogers,
Mr, Rumsrerp, Is such an opinion considered to be the opinion of

the Justice Department {

Mr. Soncrer Yes, that opinion has been referred to several times I
believe in somewhat similar, analogous situations with approval in
this administration.

There have been some riders, for example, one that said that no
sale or lease of property could be made by the Panama Canal Corpora-
tion without the approval of a committes of Conqmsa, and I think
the Rogers opinion was referred to in connection with that rvider. But
we have never that I recall offhand dealt with the specific problem,
and the general principles expressed in it at least are those—

Mr, Moss. Would you yield at that point?

Mr. Rumsrewn, Yes, .
Mr. Moss, Is there not also an opinion of the Comptroller General

that the rider in connection with the Inspector General’s Office is

constitutional
Mr. Sonrzrn I think there was a dead collision there, Mr. Chairman.

That is my recollection of it.

Mr. Moss, Back in the gray area, and it is not clear who is right
and who is wrong? An accomodation was made?

Mr. Scuver, That. is correct, sir, There was no clearcut resolution
of that dispute as I recall in accordance with ono opinion or the
other, It was walked away from,

Mr, Moss. A draw at the moment?

Mr. Scnvrri, A draw the last I heard,

Mr, Moss, .But here is the danger: It is a draw when yon look at
the record, but it will be cited fromm now to eternity on approprinte
occasions by the Attorney General’s Office as further supporting their
claim that such actions are unconstitutional,

Mr. Rumsrerp, That was my point, Mr, Chairman. What are the
mechanics for testing such a position{ )

Mr. Sonrer, Well, the mechanics, the forum in which disputes of
that kind have to be resolved, Congressman, is before the public and
before the Con in the Halls of Congress. The judiciary cannot
resolve & conflict between the executive branch and the legislative
branch. We have a separation of powers principle in our Govern-
ment, and when there is a collision between two of the coequal
branches, it has to be resolved by the political process,

Mr. Rumsrewn, You are saying, then, there is no legal procedure or
set of procedures whereby the executive branch, the Department of
Justice, could test such a position?

Mr, . Well, if there were a lawsuit to resolve that problem,
the Comptroller General would be represented by the Attorney Gen-
eral of the United States, and the Attorney General might in hs capa-
oity as attorney of record see fit to confess judgment. And in that
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case the resolution, I think, would be regarded as unsatisfactory by the
people who though the Comptroller General was right. .

o thing is that when we get these confrontation situations the
usual processes for resolving disputes are really not available in our
s}y;stem of government. We have three coequal branches, and when
they really are in conflict—it happens very rarely, fortunately—but
when they really are in conflict the political process slowly and usually
effectively resolves it,

" Mr. Rumsrewnp, Well, then, just for the sake of clarity in the record,
assuming that the proposal before this subcommittee or some similar

roposal were to pass the Congress and the opinion of the Justice
Y)epartment was that it was unconstitutional, it would stand and there
would be no way, according to what you have said, that its constitu-
tionality could be tested !

Mr. Sonrer, Well, that is not accurate, Congressman, because this
statute gives rights not just to Con but to members of the public.
And under this statute a member of the public who would presumabl
gseek information and be refused would bring a lawsuit, and he woul
be separately rgpresented. It would not be the Government suing
itself, It would be a member of the public resting his rights on a
gtntutﬁ enacted by Congress seeking relief against the executive

ranch,

And the judiciary would decide that. My own view is that they
would decide that by suying that the doctrine of separation of powers

revelnts them from exeroising jurisdiction to compel the executive

ranch,

Mr, Moss, I would liketo clarify one thing. This is not intended to
affect the rights of the Congress, This is denling with a public right,
this proposed legislation,

Mr. Sonvrel, Yes, sir.

Mr. Moss. Only with a public right. And Congress can, as an equal
})imch, use jts own rights and privileges in secking to get its informa-

on.

This proposed bill does not affect the rights of the Congress.

Mr. Scurer, I understand that, Mr, Chairman,

Mr. Moss. Mr. Kass,

Mr, Kass., Mr. Schlei, has the Supreme Court ever decided that,
inherent in the executive branch of the Government, is the constitu-
tional right to withhold information ?

Mr. Sonrer, Well, I believe that there are decisions recognizing that
inherent. in the authority to execute the laws is the authority to with-
hold information; yes, )

M:d {(Aﬂﬂ. Could you give us some citations either now or for the
reco

Mr. Sonrer, 1 can certainly give them to you for the record.

(The material referred to follows:)

Mardury v, Madison, 8 U.8. (1 Cranch) 187 (1808) appears to be the only
case in which the SBupreme Court has treated such authority to withhold infor
matlon In terms of a constitutionally derived discretion in the Executive, in the
exerclse of which the Executive Is accountable only to the electorate, Other
cases involving the nonavailability of official information determine the question
in the context of evidentiary privilege and the reach of discovery

procedures
in judiclal proceedings, which are matters within the authority of the courts.
Three such cases have reached the Supreme Court: Toften v. United States, 93
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U.S8. 105 (1875) (State socrets) ; Soher v, United States, 805 U8, 251 21938;
(identlification of informauts) ; and Unlted States v, Reynolds, 840 U8, 1 (1953
(military secrets). In each of these cases the Court recognixed a privilege of
the Executive based upon the nature of the Information invulved.

Mr. Kass. What about the Reynolds case, United States v, Reynolds?
A 1053 decision,

Mr. Scurer, Well, let me just see if that is the case that I think I
remember. Wasthat a litigation about an airplane crash ?

Mr. Kass. Correct.

Mr. Sonret, In which the question was the availability of u Govern-
ment investigative report about whose fault the crash was?

Mr. Kass, This is correct.

Mr. Sonvier, Yes. And the court, ns I recall, held that that report
did not have to be disclosed.

Mr, Kass, On what basis though?

Mr, Sourer, Well, my recollection was that the basis at. least. in part
was the doctrine of oxecutive privilege.

Mr, Kass., But did not the court at one point say, and I quote from
Justice Vinson's opinion on page 8, that—

The Court itself must determine whether the clrcumstances are appropriate
for the clalm of privilege.

Mr, Sonier. Yes,

Mr, Kass (reading) :

And yet do so without forcing the disclosure of the vory thing the privilege is
designed to protect.

Mr. Souver Well, Mr, Kass, the diffevence there I think is that that
was a question of executive privilege vis-n-vis the courts rather than
the public or the Congress. So that you got into an area where the
courts have some priv egcs of their own,

Now, if the court decides that it is not going to honor a claim of
executive privilege, the court I do not think would take the position
that it could com‘)el the President to disgorge a state paper which he
considered crucial to the Republic.  What thely would do is sny, “You
cannot proceed in this litig}\:tion. We are going to throw you out of
court—or, perhaps decide the issye here involved agninst you—unless

that document is groduced.
So there is a judicial privilego in effect that limits and is iuxtaposed

] t in?t the executive privilege that might have come into play in that
situation,

- Mr, Kass. Now, the Reynolds case dealt with n mntter of state and
~ military secrets. 1Vhat about the recont court of a penls case Maohin
v, Zuchert, where the same factual situation existed except the Air
Force said there were no classified documents involved. The court
- said that they are going to determine what information will be made
. available to Mr. Machin, Are you familiar with that case?

* Mr. Scuren,_I amsorry to say I am not. )

Mr, Kass. Could you, for the record, supply the information later

- ontf
. Mr, Somer, Yes, indeed. Delighted to.
(The materinl referred to follows:)

"This case establishes the proposition that to the extent that the disclosure
~ of officlal Information wonld hamper the effective operation of an important gov-
ernment program, the information must be treated as privileged, and such
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privilege extends beyond the information itself, to deliberations on the informna.
tion and couclusions and policy recommendations drawn from the information,

Machin v. Zuckert Involved a demand for a military aircraft accident report
developed from testimony before an Alr Force Accident Investigation Board.
Atpparently. testimony before the board customarlly was adduced under promises
of confidential treatment. The court acknowledged the appellee’s claim that the
subatantial reduction in alrcraft accidents and improvements in equipment over
the yenrs depended upon candid testimony concerning alrcraft accidents, The
privilege wasg considered necessary to avold inhibiting future witnesses before
such boards and thereby seriously prejudicing the alrcraft accident analysis
program, and perhaps the improvement of military equipment. The privilege
was hal(i not to extend to Information the disclosure of which would not inhibit
future witnesses before investigating boards, and the district court, rather than
the military department, was determined to have authority to decide how much
of the information demaunded was within the privilege. The Inference of the
decision is that such authority would be in the Executive if state secrets were

contained in the re})ort demanded.
The broad principle on which the decision ia founded would seem to be applic.

able in any case where disclosure would hamper an important governmental
function, for example, investigation for purposes of law enforcement or

regulation,

Mr, Kass. Thank you,

You spoke of the concept of executive privilege vis-a-vis the courts
as compared to the concept of executive privilege vis-a-vis the Con-

. Is not this concegt vis-a-vis the courts really what this bill
8 intended to accomplish

Mr, Scuvrer. Well, it is involved, but basically the courts would not
be called us)on to decide disputes in which the information is inci-
dentally relevant as evidence. The courts wonld be called upon
really to regulate tho relationships of the executive branch and the
public with resyect to the information wholly apart from any rights
and duties, legal rights and duties, anf case or controversy, within the
concopt of article I1I of the Constitution.

And I think that that is a constitutional infirmity, as a matter of
fact, in this proposed legislation. Someone would be seeking infor-
matlon from the Federal Government who has had no jural interest
in it, so that there seems to me some question whether a court would be
able to nssume jurisdiction over the controversy under article III of
the Constitution which limits the jurisdiction of Federal courts to
“cases and controversies—a very complicated concept that might not
extend to a situntion of this kind.

Mr, Kass. Does not a citizen have a jural right to information from
theiG%vernment-—tlmt. is, information not within these cight cate-
gories

Mr. Sonter. Well, I am not sure. Suppose a member of the press
would like to get some information about a prisoner, say.

Mr, Kass. Mr. Schlei, I think you answered Mr. Moss that it is not
only the members of the press who are concerned here.

Mr, Scurer, Yes, that is true.

Mr. Kass. It is the American Bar Association, the lawyers in gen.
cral, and everybody else—historians, professors, and so forth, and
John Q. Citizen,

Mr. Sonter. Well, then, take John % Citizen who is just curious
about some Particulnr prisoner in the Federal system. He wants to
know some information that is not within these exceptions, and he
brings a lawsuit, and the court says, “Well, where is Four standing to
suef In what way is your ox gored by the refusal of the Federal
Government to disclose this information ¥”

45-218—08-—pt, 1-—8
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And the citizen says, “Well, I am just a member of the electorate,
and I want the information,”

And the court is going to say, and may say what it says to n tax.
ayer, “You have no interest in this information apart. from that of
he great muss of people in the country, and if we recognize that as

stan i"ﬁ to sue, we would have an infinite number of lawsuits to de-
cide, and we are going to rule that you have no standing to sue unless
you have some particular personal interest in what vou seck.”

Mr, Moss, Supposing that John Q. Citizen ) #Well, in a couple
of months we are going to have an election, and I'm going to have to
ocast a vote for President. I haven't been able to make up my mind,
and I won’t until I am able to form a judgment as to whethor the
Justive Department has acted properly in handling this matter. I
need tho information to make that judgment.”

Mr, Scien, Well, I—

Mr, Moss, It is probably farfetched, but it is possible.

Mr. Scurer 1t certainly is possible.

I think a court could sny, *“'I'his man is trying to exercise his fran-
chise. He needs that information, We have been given no concrete
reason why he shouldn’t have it.” And proceed.

Or it might say, “Well, if they won't give it to you and they refuse
to satisfy you on this basls, your remedy is to vote ngainst the ndmin-
istration and get an administration in there that will answer for
trentment of ‘i! soners,”

Mr. Moss, The remedy might be that he should vote for whomever
is abl? :o run the Government botter--not aguinst something but for
something.

Mr. Soinrer, That is usually  sound ({»hilosophy, Mr, Chairman, I
would hope that the person who could best run the Government—I
would think that usually it would be a person who could recognize the
advisability of making available information to the maximum extent
consistent with doing the jobh.

Mr. Moss, You know, talking of inherent rights, Dr, Harold Cross,
who worked with this subcommittee back 8 to 10 years ago, had the
novel conviction that inherent in the right to spenk and the right to
print was the right to know. The right to spenk and the rvight to
print, without the right to know, is pretty empty—to know nbout Gov-
ernment. or about anything else that an inquiring mind might want to

know about,
Mr. Sonkr. I think there is some truth in that, Mr, Chairman,

Tliofy are obvioule related. They are relnted rights,
r.

Moss, Continue.

Mr. Kass. Mr. Chairman, in that connection, I do not know how
novel Dr. Cross’ statement was, because Cooley on “Constitutional
Limitations” way back in the 19th century stated at pnge 886, regard-
ing the first amendment, freedom of speech and press, that :

The evily to be prevented were not censorship of the press merely hut any
action of the Government by nieans of which it might prevent such free and
general disenssion of public mattera as it seems absolutely essential to prepare
the people for an Intelligent exercise of thelr rights as citizens,

The Supreme Court. has not yet taken that position, but they have
not gona the other way yet, Mr. Schlei; have they?
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Mr, Sonver No, theumve not. I think they have generally appre-
cinted the necessity of being able to circulate information widely and
to l)ublish a newspaper, for example, free of discriminatory taxation,
a8 in the Grosjean case,

The Supreme Court I think has been very sensitive to the right of
free speech, and I think perhaps we could find places whero they have
recognized its relationship to the right to know to some degree.

M‘l;‘. Kass, Mr. Schlel, what is your current statutory authority for
withholding prisoner files from the public{

My, Scnrkt 1 do not believe there is an statutory authority.

Mr. Kass., Could you check for the record 18 U,S.C. 4082 and supply
us with information as to whether that goes to the question of with-
holding prisoners’ information {

Mr., Soncer, I will indeed, sir,

(The material reforred to iollows:)

Tho sectlon provides simply that persons convicted shall bo committed to the
custody of the Attorney General or his authorized representative, It contains
no provision relating specifically to the avallabllity of prisoner records or files.

Mr, Kass, Do you have statutory authority, presently, for the in-
ternal communications re rdmarrospectivo Heigationt "I think you
mentioned the Bureau of Land Management. What is your current
statutory authority for withholding those?

Mr. Scinet, Well, T do not think there is any statutory authority in
the usual sense. Conceivably, the authority could be traced to some
application of the Federal rules, But that would be n sort of  logical
exercise. The fact of the matter is that it rests on judicinl doctrines
as to what parties in litigation will be compelled to produce and what
is privileged, what is out of bounds, It is nonstatutory privileges and

attitudes.
Mr, Kass, Is the information contained in these litigation files

primarvily factual?

Mr. Sonter, Well, it would be hard to categorize them as factual
or legnl, Thoy are just both and mixed, There are letters that talk
about facts, and there are letters that talk about facts in the light of
the Inw and make sottlement recomendations, that appraise facts and
appraise legal positions. They ave just every imaginable kind of—

r, Kass. On the assumption that HL.R. 5012 became law and that
ono of the exemptions from disclosure would be No, §, dealing with in-
teragoncy or intra-agency memoranda or letters solely on matters of
Inw or policy, what would the Department of Justice opinion be as to
whethet your litigation files dealing with mixed matters of law, policy
and/or facts would fall under this exemption?

Mr. Scurrr, Well, we have thought that they wonld not. That has
been our interpremt}on, our estimate, us to how this language would
be interpreted, Becauso this word “solely” makes you pull in your
horns on making any broad gage interpretation,

And theso letters and materinls just would not deal solely with
matters of law or policy. There would be facts about the conduct of
people and remarks, the evidence of what people said, that might be
presented in support. of n claim or agninst a clnim——-evfdenco, in other
words, which is obviously something other than lnw or policy.

Evidenco is factual matters, and yet they really arve the kind of
thing that I think that all the members of the committee and overy-

h ]
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one here would agree on—that litigation files relatinq to pending
er prosrective litigation should not be readily available to the op-
posites 1n the litigation, the newspapers or interested citizens,

Mr, Kass, Especially for the Department of Justice and the FBI,
would that not fall under No, 7—“investigatory files compiled for law
enforcement purposes except to the extent available by law to a
private partf " “This deals specifically, as I understand it, with the
rules of disclosure.

Mr, Sourer, Well, I do not think you could call law enforcement
& Lands Division suit about how much the Government is going to

ay somebody in a condemnation situation, or perhaps a suit against

e Federal (tovernment in the Tort Claims Act field. That would

not be law enforcement.

I think law enforcement connotes an investi%ativo, a police, criminal
law enforcement effort, Would you not

Mr, Kass, I won't comment., If the Department of Justice had
internal memorandums or internal working B?pers dealing solelly
with facts, would you then have any objection to making them avail-
able? In other words, facts compiled by your agengvvvor iven to you
by others for im:estig:tory or litigation purposes? Would you object
to that information being made available?

Mr, ScrrEL Yes; because it would disclose the litigation position
of the United States in a way that— .

Mr, Kass, Would not the litigation position, Mr. Schlei, be based
on the policy, not the facts which create the policy? Not the facts
which create the litigation position? I am talking solely of the facts.

If you could, in your com;ﬁli of this information, separate it on
the basis of facts on the one hand; law and policy on the other—and
I would interpret “policy” as meaning your litigation ﬁosition;
whether to go to court or not; whether to press charges; what your
;ttacktiis g?o ng to be—would you then be willing to release that in-

ormation

Mr, Scurer, No, Mr, Kass, I think that the evidence that you
have, the facts that you have, are terribly confidential in prelitigation,
during a litigation situation. You make possible all kind of perjury
if the opposition knows exnc’tll‘{ what you are able to prove and what
you are not able to prove, ey can construct & story that is con-
sistent with what they know you are limited to and go between your
evidence, But if they try to construct a story not knowing what your
evidence maz' be, they are under compulsion to tell the truth or face
the possibility of being very badly impeached.

r. Kass. But have we not gone away from the concept of surprise?

Mr, Sonrer, Well, we have to some extent, but there are limits to
discovery, and there are privileges, and there is this concept that the
work on«’iuct of a lawrver is immune from discovery, and that would
include & lot of factual material.

I have read a number of cases, incidentally, where the possibility of
perjury is spoken of by the courts as a reason for restricting discovery
of matters that could be discovered by independent investi%r:tion.

Mr. Kass. For the purpose of the committee's analysis of this specific
area on litigation files, could you submit either a proposed amendment
to the bill or, in the alternat ve, language which, in the report, could
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state that it is intended that internal memorandums would include the
litigation files? ‘
. SorLE1, Yes, sir; we will,

Mr, Kass, Could you sug{;ly that for the record {

Mr, Sonver I think that 1s going to be a fairly lengthy process, but
I will move along as fast as we can, That is going to require some
stuqlg; I think, substantial stud{.

(The material referred to follows:)

(Every agency shall make promptly available to any member of the public,
in accordance with ?ubllshed rules stating the time, ‘pllce. and procedure to be
followed, records in its poasession) ® * ® “except ¢ * * litigation and adminis.

trative adjudication files, including communications and records concerning
negotiations for settlement or other efforts to avold formal proceedings.”

Mr, Kass. Mr, Schlei, what is fvour interpretation of exemption No,
2¢ What information would fall under those records relating solely
to the internal personnel rules and practices of an agency? How does
your agency interpret that{

Mr. Sourer, Well, we were inclined to be critical of that exception
because it did not seem to us actually that the personnel rules and
practices of an agerﬁy, many of them, ought to be exempt. They
ought to be public. How you handle various personnel problems and
where somebody goes to complain if he is treated wrongly by his
superior, and so on, All those things I would suppose should be public.
g‘he);l should be published somewhere, They should be up on a bulletin

oard,

And there are some personnel rules and practices that ought to be
exempt, and I think that—Ilet's see—

Mr. Xass. It is No. 2,

Mr. Sonreln, And so that exception, it seemed to us, protected from
disclosure things that did not need protection, as well as rhaps not
going far enough as to some aspects of information that the Govern-
ment gets about its employees,

Mr. Kass. Where an individual is, let’s assume, fired from the
agengn—-for cause we hope—would the facts and circumstances sur-
rounding this discharge fall within the personnel practices of an
agﬁwy as you read it?

» SonLer, I should not think so, althoug,h gvou are talkin% here
about records that are related to the “practices” of an agenoy, and con-
ceivably a record, although it contained only a summary of some facts,
say, might be related to the “practices, personnel practices,” of the
agenoy, part of a file, Enrt of & series of documents.

Iam qust talking off the top of my head about that cEnoblem, but I
would say that you could get a situation where & factual statoment
or document came within that exception,

Mr. Kass, We are all talking, as you say, off the top of our heads.
the z:lre trying to create legislative history to determine what we
ntend,

Mr. Moss, What this was intended to cover was instances such as the
manuals of procedure that are handed to an examiner—a bank ex-
%iimer, oz; a savings and loan examiner, or the guidelines given to an

agent.

Mr. Sonrer, Ahl Then the word “personnel” should be stricken.,
Because “personnel” I think connoted certainly to use the employee
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?mctioea of an agency,
o the internal rules and
ts employees—something

relations, employee management rules and
What you meant was material related solezy
ractices of any agency for the guidance of i

e that,
I do agree that there should be protection for the instructions given

to FBI agents and bank examiners; people who, if they are going to
operate in expectable ways, cannot do their jobs. Their instructions
have to be withheld.

But I think that word “E)ersonnel” does not do the job well enough,
My, Chairman, I am sure it can be done.

Mr, Moss. We will hope to seek a way of doing the job without ex-
ﬁtingointemal rules and practices,

r. SoHLEI, I suppose that could cover quite a lot of ground, Mr,

em
Chairman,
Mr, Moss, Because I am afraid that we would there open the barn

door to overythi‘%g.

Mr. SonLer, Well, it is one of those things, Mr. Chairman, that just
shows how hard it is to cover the whole Government with a few words.
There are a number of problems.

Mr. Moss. Oh, we recognize the difficulty and the complexity, but we
are perfectly wilfing to work at it.

r. SonvrEr, All right, sir.

Mr. Kass, Mr. Schlei, how would H.R. 5012, if ennoted, affect the
so-called Trade Secrets Act, 18 U.S.C, 19051

Mr. Sonier, May I submit a statement in answer to that?

Mr, Kass. Plense do. The question is whethor this would, in effect,
repeal the Trade Secrets Act, which I do not believe is the intention
of the chairman,

(The material referred to follows:)

Since the sectlon imposes criminnl sanctions upon officers and employees of
the United States who divulge certain kinds of information coming to them in
the course of thelr employment “In any munner or to any extent not authorized
by law," the scope of the sectlon would be reduced to the extent that H.R, 5012,
a8 enacted, would require the disclosure of such information, The application
of the proscription of 18 U.8.C. 1005 is determined by the authority granted by
other statutes. H.R. 8012, it enacted, would be one such other statute. Pre-
sumably, its requirement that all oficlal Information, save that within the stated
exceptions, be disclosed would constitute authority to disclose, within the mean-

ing of 18 U.8.0. 1005,

Mr. Schlei, in 1946 Congress passed the Administrative Procedure
Act and incorporated therein section 8, the so-called publie informa-
tion section. 1In the 10-year history of that act, and taking in consider-
ation the legislative historrv of section 8, do you feel that section 8 has
really operated as a public information section making information
available to all within certain reasons?

Mr. Sonier, Well, I know it has been suggested that the section has
not operated as a public information section but as a restriction of

ublic information section. And it certainly has provided the guide-
ines along which the controversy has raged as to whether information

should be available or not. _
I do not need to be persuaded that there have been abuses of that

gsection and there have been things that have occurred that are un-
fortunate and regrettable, and this committeo has brought many of

those to light, and constructively so.
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I think that there could be some improverents made in that section.
I am confident that there could be. But the basic approach taken b
that statute of leaving a discretionary standard as the ultimate stand-
ard is one which I think cannot be altogether dispensed with. I think
that is an essential feature—that retaining that is an essential feature
of any improved statute,

Mr, Moss. Who exercises the discretion{

Mr, Scuver, Well, Mr. Chairman—
Mr. Moss. We are talking about the whole Government, and in the

absence of more definitive guidelines than exist at the moment, who
exercises the discretion?

Mr, SonLer, Well, I am afraid that all too often it is a fellow at &
very low level, Mr, Chairman, I have ?iven a considerable amount
of thought, as I mentioned earlier, to an improved statute, and I per-
sonally see a lot of merit in giving the citizen who is denied informa-
tion the right to a decision at a high level in the executive branch—
perhaps restrict the authority to finally deny information to the heads
of departments and n%enoies or give a right of prompt appeal upon
the deninl of information to the head of & department or agency.

I have no authority to advance that as a proposal of the executive
branch, but it has seemed to me to offer possibilities for improvement,
and we will be oheokinghthat out with departments and agencies in
the Government to see whether we think it is feasible and can sponsor

it.
Mr, Moss. You know, just in the 12 years that I have been here in
Washington, Government has grown quite n bit.

Mr, Sonver Yes indeed, sir,
Mr. Moss, And in the 6on ross this enréethe committees of Con-

gress or on the floor of the House or the Senate, we have acted to
urther expand Government, And I think this places upon both the
Executive and the Congress a very serious responsibility to insure
that the public is going to be kept informed, not exposed to
prﬁpagan a.

ow, you in your statement recited the facts of the great communi-
cations systems of this Nation, bmadcastingeand the press. But you
know the press is not as large as it used to be, and broadcasting tends
in the major areas to be concentrated in fewer and fewer hands.

Mr, Sonvrer, That is true, sir.

Mr, Moss, And the opgortunity for propagandizing rather than in-
forming is, therefore, enhanced. ’

And we know that Government—and these problems are com-
pletely nonpartisan; they are political but they are not partisan—
we know that Government as it acts and achieves is going to boast of
its achievements, We are not going to be concerned about the Gov-
ernment failing to have its light shine. But the things it does not talk
al;mxti \:’elzlere reluctance might exist, are where my curiosity becomes
stimulated.

And it is in these areas where fewer and fewer people renlly toda
have the responsibility of keeping the American people in?ormeci
And by that I mean that, in relation to the size of Government, there
are far fewer people today covering the activities of Government
than there were 20 or 30 years ago.

Now, it is an almost impossible assignment, and there are far too
many who go down to the Press Club and pick up the handouts,
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atnd these are always going to tell the most favorable side of the
story.

l%c where there is a will to seek, then I think there must be
alv;?]iil?bility. That is all we are trying to do here—insure that avail-
a8 /

Nogr if I knew that the President of the United States or even
the Attorney General was going to look at each instance where re-
fusal was the final result, I would not be as worried as I am when X
know that rarely is it ever goiﬁg to get up to the President or the
Attorney General or to you, Many times information is controlled
rigidly at very low echelons in Government, and the only way we can
change that is to impose some requirement under the law.

Obviously the Executive is not going to do this, They have not
done it. And I think something must be done. We cannot just con-
tinue to drift and rely on the good faith of people or the good judlg-
ment of people who inherently, when they are in a snfe spot in
Government, do not want to start any controversy, and the easiest
thing in the world is to sit on that information.

And you never have difficulty—and that is why I did not put it
in this bill—in finding that it is “in the public interest” to withhold,
Because each person who has the first chance to withhold is part of
that public, and he knows darn well it is in his interest to withhold.

And s0 we have a real problem and one where we should apply our
best intelligence, both of the Executive and of the Conﬁx\ress in an
effort to resolve it in a fashion which guarantees a right of access
under rensonable rules.

On this right of appeal against the rigiditf of bureaucracy, it
exists in Government as it would exist in business, You have got
businesses today that hold on to every bit of information. Unless
their corporate image is improved, it does not go out, And much of
that has transferred to Government. But here the proirietorship is
much more broadly dispersed, and we are all part of i

Mr. Sonrer. We are all stockholders, Mr. Chairman,

Mr., Moss, We are all stockholders. And we all have a need to
know, whether or not we exercise it.

Mr. Kass, Mr, Schlei, I{ou referred earlier to prisoners’ records.
In looking over this bill, H.R. 5012, would not exemption from dis-
closure No. 6, dealing with personnel and medical files and similar
matters the .cfisclosure of which would constitute & clearly unwar-
ranted invasion of personal privacy, cover that?

Mr. Sonrrr, Well, query about what “similar matters” means, We
were dubious about that.

Mr. Kass. Why do you want to withhold the prisoners’ recordst

Mr. SoHLEr Wyellz because there are many possibilities of harm
to the man’s rehabilitation. For example, thero might be inter-
views with his fumil¥l members and they have said, “Well, he never
was any good, and we hope you keep him there a long time.”

Now, if a man comes out of prison and goes back to live in that
family situation, maybe not immediatelir n it but touched by it,
his rehabilitation would be badly affected if he knew that those people

had said that in an unguarded moment about him,
Mr. Kass. Does not release of that information olearly invade the

person’s personal privacy{
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Mr, Sonrer, Well, it is in & personnel or medical file, but——

Mr., Kass, What kind of fileig it in? .

Mr, ScurEr, Well, it is in a file that we maintain as to each prisoner
in the Federal prison system.

Mr, Kass. Is that not, in effect, called the personnel filet

Mr, Souvrer, Well, I think that if it came down to releasing some-
thin% like that, we would argue that it was a “similar matter.” But
I think it will be helpful If this ever becomes law if we make a
little legislative history here that prisoners’ records are “similar mat-
ters the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy.”

Mr. Kass. Mr, Schlel, you referred earlier to the litigation files,
How do you rend the Federal Rules of Criminal Procedure and the
Federal Rules of Civil Procedure, their aspects dealing with the
disclosure and discove?v proceedings, as far as exemption No. 38—
“specifically exempted from disclosure by statute”? Would there be
any connection or correlation between these twot

fr. Sonrer, Between the Federal oriminal rules—

Mr, Kass, Or civil rules dealing with disclosure. )

Mr, Sonrer, Well, I do not know that the Federal oriminal rules
provide that any information in the possession of the Government is
exempt from disclosure, They create a right of discovery where none
existed at all before, Traditionally, as you know, there has been no
discovery in eriminal cases. The defendant has his fifth amendment,
and the (overnment need not provide discovery,

Now there is a growing right to discovery in Federal eriminal cases
which is embodied in the Federal criminal rules, but 1 do not think
that the Federal criminal rules specifically exem&t anything in the
possession of the Government from disclosure by statute,

Mr, Kass, But do they not spell out, both the Federal civil and
oriminal rules, the Frocedure for handling your litigation files?

Mr. Sonre1r, Well, perhaps that argument could be made as to the
particular individual with whom you are litigating, But this stat-

ute—
Mr, Kass. You would still be litigating with & particular individual

in_each cnse.
Mr. Sonver, Yes, but this statute talks about any member of the

public. And it would be hard to say that the criminal rules say any-
thing about the ri$ht of a representative of the New York Times, say,
or of somebody who for some reason wanted to know about the case.
The criminal rules obviouslg deal only with an adversary situation,
And I would think you would have o tc:,t(tigh time appealing to them for
protection against cisclosure to somebody not even a party to a crimi-

na] case with §ou.

Mr. Kass, Would it not be an ndversary proceeding, though in the
oti;':l tse?se where a person has brought suit under section (b) of this
statuto

Mr, Sonier, Yes, Well, is it your thought that the legislative his-
tg‘xx would make clear that exemption 3 really reads in the Federal
civil rules and that any disclosure as to litigation files in civil matters
would have to be sought in accordance with the Federal Rules of

Civil Procedure?
Mr. Kass. This is the question I am asking you.
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Mr, Sonver, I have to acknowledge it never occurred to me.
That did not occur to me as a possibility. And I could only ask that
you give us a chance to remedy that failure,

Mr. KCass, Would you supply an answer for the record §

Mr, Sonurr, We will make a submission to the subcommitteo of
what we come.u? with,

(The material reforred to follows:)

No. It is my view that litigution and administrative adjudication files gen-
erally should be exempt from the requirements of this bill,

Mr. Kass. Thank you.
One additional question, Mr, Schlei. In 1047, in an interprotation

of the Administrative Procedure Act, the Attorney General’s manual
on the APA stated at page 17:

This section [sec. 3, the publie information section,] unlike the other provisions
of the act, Is applicable to all agencles of the United Stutes excluding Congross,
tho courts, and the governmenta of the Territories, ete,  Every ageney, whether
or not It has rulemaking or adjudicating functions, must comply with this

section,

In the 10-year history of the Administrative Procedure Act, is it
our foolin% that every ngoney of the Foderal Government, to your
nowledgoe, has complied with section 8 of the Administrative Pro-

cedure Act?

Mr. Scuier, Well, I think the hearings of this committee have made
it amply clear that there have been instances of noncompliance.

Mr, Kass. In that connection, would it be better to amend, as this
bill does (8 U.S.C. 22} the housckesping statute, to make sure that
this _is applicable to all agencics, departments, commissions, ete,, in
the Federal Government ?

Mr, Scurer, I would not indicate any preferonce, Mr, Kass, I think
that as long as it were made clear in the statute and legislative history
that it was of universal n})p]icnbility, it. would make littlo differenco
whether it was in title 5, United States Code, or in the Administrative
Procedure Act,

Mr. Kass, Wo have had, in answer to a questionnaire the subcom-
mitteo sent out, numerous small agencies or commissions or boards that
have commented to us, “We are not rulemaking, we are not adjudi-
catory, and therefore the Administrative Procedure Act doesn’t apply

s,

to us.
Maybe their lnwyers did not read the manual, or maybe they did not

have any lawyers, DBut, in any event, they felt that they were not

covered by section 8 of the act.
In that connection, would it bo better to put it in title 8, United

States Code, section 221

Mr, Scurer, I guess it would be better. T am not positive about
titlo 5, United States Codo, section 22, But I do recall thinking now
that it seemed inappropriate to denl with the problem of publie in-
formation and the people’s right to know in a statute called the Ad-
ministrative Procedure Act. Thero is an inappropriateness there in
the la{yman’s sense that migfht get you into a situntion where l)eoplo
would not suspect a regulation applicablo to them was in that statute,

And I would concur that it seeims better to make the regulation else-
where than in the Administrative Procedure Act.

Mr. Kass, Thank you, Mr. Schlel, I have no further questions.
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Mr. Moss, Mr, Griffin{
Mr. GriFrIN, No,
Mr, Moss. Does Mr. Carlson have any questions?

Mpr. CarrsoN, No, sir,
Mr, Moss, I want to thank you very much, Mr. Schlei, for your

upfpeamnco here this morning,” It has been very helpful and very
informative,
Mr. Sconter. Thank you very much, Mr. Chairman, It was a

pleasure,
Mr. Moss. The subcommitteo will now stand adjourned until 2 p.m.

this afternoon,
(\\'hm'cmpmlci at 12:08 p.m,, the subcommittes recessed, to reconvene

at. 2 p.m,, this date.)
AFTERNOON BESSION

Mr. MonaaaN (presiding), The hearing will come to order,

Our next witness will be Mr, H. T, Horrick, who is General Counsel
of tho Federal Mediation and Conciliation Service.

M, ITerrick, weare glad to have you with us,

STATEMENT OF H. T. HERRICK, GENERAL COUNSEL, FEDERAL
MEDIATION AND CONOILIATION SERVICE; ACCOMPANIED BY
GILBERT SELDIN, ASSISTANT DIRECTOR, OFFICE OF MEDIATION

ACTIVITIES

M. ITerrick, This is Mr, Gilbert Seldin, Assistant. Director of the

Oflco of Medintion Activities in our agency.
Mr. Monaaan, Thank you. You may proceced. Do you have a

proPnrod statement ?
Mpr. ITeruiex, 1 have a prepared statement, Mr. Chairman, but T am

not 1goingx to read the entiro document,

Mr. Mowaaan, Well, without objection, the statement may be
mado a part of the record at this point, and then you may summarize
it as you wish or handle it in any way you may like.

My, Henrrcx, Thank you,
Mur. Chairman and members of the committee, my name is . T\

Horrick, General Counsel of the Federal Medintion and Coneilintion
Service. I am accompanied bg{ Mr. Gilbert Seldin, Assistant Divector
of our OMco of Medintion Activities, We would like to thank you for
ﬂiving us an opportunity to comment on IT.R, 5012, We would also
ko to express regrots on behalf of the Service's Director, Mr, Wil-
linm K. Simkin, whose prior commitments prevent him from appenr
ing here today. Mr. Simkin is in New York, in the newspaper industry
negotintions which are now in n vor¥ tonse—even delicate—condition,
Mr, Walter M{\'ggiolo, Director of the Office of Mediation Activities,
isalso in New York.
Beforo addrcssin% myself to those parts of TLR, 8012 which are
troublesomo to the Service, it would probably be appropriate to tell
rou o little about the Service’s history and functions, to provide a
nckground which will help to explain the rensons for our concern,
The Federal Medintion and Concilintion Service was established in
1047 to nssist the collective bargnining process by making available
“full and adequate governmental facilities for concilintion, mediation,
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and voluntary arbitration to aid and encourage employers and the
wepresentatives of their employees to reach and maintain agres-
ment * * * and to make all reasonable efforts to settle their differences
by mutual agreement reached through conferences and collective bar-
‘gaining L I *.”

This is all we do. The Service issues no decisions or rulings; it
does not adjudicate; it has no enforcement powers; it cannot issue
subpenas or compel taestimonlv. Use of mediation is entirely voluntary,
In short, the Service exists for the sole pu of assisting those who
are willing to use its facilities to settle their difforences, if not amicably,
at lleagl: pet.aoeably, without resort to the economic weapons of the strike
or lockou

Let me dispose of the “voluntary arbitration” part of our statuto
mandate at the outset, My office maintains a roster of qualified arbi-
trators, whose names are submitted, usually on five- or seven-man
g:nels, to the parties to grievance disputes arising under a collective

rgaining agreement which provides for the selection of arbitrators
through Federal Mediation and Conciliation fncilities. The arbitra-
tors on our roster are private citizens who are chosen and paid by the
parties, Our arbitration records are not confidentinl. All arbitration
~ awards received by the Service are released for publication by the
three labor services, Burean of National Affairs, Commerce Clearing
House, and Prentice-Hall, unless the gurties themselves agreo that they
should not be dpublished. Since arbitration is a private juridicial
En‘ocess, crented by contract between the parties thomselves, we feel

hat the awards belong to the parties, and that they are therefore en-
titled to prohibit publication. ~ So much for our arbitration function,
~ The balance of my testimony will relate solely to mediators’ reports,
letters, and memoranda involving contract negotintion or other dis-
_ putes in which the bulk of the Service’s work is done.
© The tasks of mediation and conciliation are carried out by a field
staff of about 260 professional mediators who are located in 7 regional
' offices and numerous 1- and 2-man duty stations throughout the indus-
~ trial centers of the country, For the most gart, mediators work alone,
whenever and wherever the parties to an industrial dis:f)ute are willing
to use their services. Each year, the mediation staff of the agency
- actively participates in the settlement of about 7,000 disputes; it main-
- tains telephone or other contact with the parties to about 13,600 othor
contract negotiations; it receives notice of the pendency of about 80,000
- other disputes every year in which the parties do not require any third
- party assistance in order to achieve peacoful settlements.
"~ Time will not permit n detailed description of the medintor's art this
afternoon, It is enough to say that in the neFotiations in which the
~ Federal Service actively participates, our medintors serve as a kind of
~catalyst in whose presence agreements can be reached, They some-
~ times do nothinq moro than soothe tempers; they sometimes serve as a
‘transmission belt for ideas and proposnfs between parties whose
“emotions are so onga%ed by the pressures of the moment that they
“cannot fruitfully participate in joint meet.in%s; they sometimes sorve
as sounding boards for proposals; frequently they suggest alternatives
~to proposals which they know will bs unacceptable unless changed,
“watered down, or restated ; they sometimes are told in advance that one
- or another party would be receptive to a particular proposul, even
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though for tactical or other reasons the receptive party cannot break
a deadlock by advancing the proposal on its own behalf,

The skillful mediator must bring to his job a solid knowledge of
the collective bargaining process, as well as a large fund of tact, He
must not lose his tomper—unless the needs of the particular negotiation
require him to do so, He may be required to know something about
R?nsion plans, wage and salary administration, job evaluation systems,

e manufacturing process, the personalities and idiosyncrasies of the
negotintors, the internal political structure of the union, the competi-
tive pressures which may exist in the industry, and a thousand and one
other things which appear on the bargaining tables of the Nation,

‘There are many things that the mediator must bring to his job, and
most of them cannot be taught ; they must be learned through experi-
enco acquired by exposure to the bargaining process. But in any tab-
ulation of the qualities that a mediator should have before he can be
truly skilled, one thing is absolutely essential: He must be able to earn
and keep the confidence of the ‘pnrt es, Their confldence can be earned
oug by an impartial, honest, discreet. man,

ollective bargnining requires both strategy and tactics. It is fre-
l(plelll.lj’ a kind of poker game, with the cards played close to the chest.
or o medintor to be truly effective, he must have some capacity to
kibitz, if you will, to know a little about the cards which are to be
Pla od ns tho ginmo develops. No mediator can possibly play this role
f the parties think that the things he learns in confidence will be told
;o t]:e ,nblic,-which includes the party on the other side of the hargain-
ng table,

Jne way to ')resorve the confidence of the parties would be for the
Sorvico to abolish all of its case records; to allow each mediator to
function in silenco and on his own, keoping no documents, and com-
muning only with himself. However, orderly administration does
not permit the Service to operate in this manner, Mediators must
file re{:orts and keep records. They must consult with their superiors,
both in the regional offices and in the national office. Since some ef-
fort is made to develop not only a broad expertiso applicable to any
negotiation, but also specific expertise applicable to particular parties
in successivo nogotiations, caso histories are doveloped which can be
useful in future gears, or for other mediators,

In short, the Servico does keep records, and it uses them in the fol-
lowing ways, among others:

1. The Service is engaged in a constant program of training, im-
provement, evaluation of mediation techniques, and search for ways
of increasing its effectiveness. Because so many of our mediators work
alone from very small field offices, one-man and two-men offices, the,
do not have the benefit of close contacts and daily associations wi
other mediators, so that we do have a systematic program of seminars
and workshops in which there can be an exchange of ideas and experi-
ence based upon reports and records which are kept in significant
disputes. The interohanqe of information and ideas is essential if we
itrtei to do effective work in the fluid and dynamic world of labor re-

ations,

2. Regional offices and the national office must constantly be in-
formed of the status of negotiations, Case reports are used by super-
visors—the regional directors and assistant regional directors—and
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by the national offico stafl, to be suroe that the medintor nssigned to the
caso is making ovory effort and is using all available facilitios and tech-
niques to assist the parties in reaching agreoment.  Whilo wo havo Joss
suporvision than most ageneies, in fact, in the fleld wo have u total of
only 14 supervisors and—what, wo have is essentinl, and it could not
be of‘l“‘eot.iva without adequate, informative, and frequently subjoctive
reports,

. Finally, regional offices and the national office must bo able to
ovaluato tho status of any givon dispute, Becauso of the small number
of mediators and their heuvy caselond, confliets in dates are frequent.
Complete and honest roporting is vitnl whonever it is necessary to
change a case nsai;inmom to supplement medintion offorts by sending
in ono or more additional medintors to sit s n medintion panel, or to
add “now blood” in n sticky negotintion by dis!mtvhing one of the small
number of national offico representatives--or “troubleshootors”- -in an
effort to start o stulled xwf;ot intion, to bring in a fresh appronch, or to
ndd a medintor with specinl expertise in particular kinds of problems,

The vecords on which the activities deseribed above depend ean bo
useful only if the veporting medintor deseribes with complete eandor
evorything of importance that takes place in the negotintion, 1f one

nrty tolls the medintor in confidenco that next Mondny he will put
wo moro cents on the table, this fact may bo reported to the national
office—but not to the other side,  1f the medintor thinks that one or the
other sido is stalling, that a party does not seem to bo barﬁnining in
good faith, or that settlement”is heing impeded by u personality quirk
of ono of the chief negotintors, these faets and opinions music e re-
Pm’ted. Sinco much of our work is done in “erisis” bargnining, in a
ew short days before o strike deadline, roplacement. or supplement
medintors and national office representatives cannot enter negot intlons
“cold.” They must ba as fully informed as possible about. all nspeets
of the negotintion to which they are nssi nv(ll. Records ave essentind,

Very frequently a negotintion may lead to litigation, possibly in n
suit. for damages result nf: from a strike, in an unfair Inbor practico
enso beforo the National Labor Relations Board, or in an arbiteation
proceeding in which tho intent of the parties cannot. be determined
without testimony as to what took place when the contract. langunge in
dispute was being nogotinted,

Within the last year, eight medintors have heen subpenaed; in most
of those instances they have been asked to bring their ense records, re-
ports, or other memorandums with them.

A witness is ealled only when one party to the litigation thinks his
testimony or records will be helpful to him and adverse to the other
side,  Corroboration of one side frequently impeaches the evedibility
of witnesses on the other side. The medintor who testifles, or who
produces his cage vaports, will not-be welcomed back to the noxt negoti-
ation by the party damaged by his testimony.

Wo ncknowledge that in all of these situations there is n delieato
balance of conflicting rulﬂlc intevests, If o party in a court or Bonrd

roceeding has not told the truth about his conduet in a negotintion,
here s a steong pulilie interest in producing impartial testimony con-
corning what actually took place, to ussist the tribunal in question to
reach u correet deeision,  Novertheless, we beliove that there is an oven
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strongor smblic intorest in ,)rotocting the medintion process, and the
impartinlity and nccoptubility of our professional staff,

might add that the National Labor Relntions Bonrd and the
courts agreo with us ng to which is tho stronger public interest in those
gituntions. Tho NLRB has, in a number of enses, had ocension to cone
sidor whethor or not ta try to onforeo n subpena agninst a Fodoral medi-
ntory and invavinbly they quash those subponas and do not. insist that
thay testify, and this has also been our vecord in the rather smallor
number of cuses in which medintors have been subponned in vither
court proccedings or in some States in arbitration proceedings,

Mv, (;m?vvm. In the eight cuses you referved to, nono was required
to testi

Mpr, Iliymmou. "That is correct, sir.

Muv. Monaaan, Exeuse mo, wag that in the courts or in the NLRB?

Mr, Hemmok, I think four of them wero NLRIB cases, three of them
woro court. cnxes, and one was an arbitration proceeding in o Stato
whore the nrbityator had powor to subpena.

I might say that in ono of the cases the medintor had testifled some
years ago before a joint committee of the Congress nhout a teansaction
which ho was later asked to testify about. in n cont woceeding and
we have some reason to think that 'wo might not have been successful
in_that ense,

Unfortunately, the medintor was very il at the time of the court
proceeding, and was in the hospital on the day of the heaving, and died
within severnl weoks nfter that, so that it was nover tested,  In all of
(ho other eages the subpenas have heon quashed,

Mr, Grosan, What do they use in their vensoning?  Thero is no
statute to point to, is there, to give them—-— ,

My, Henmiek, No, sivy there is not,  We have our own regulations
which T will refer to, which prohibit medintors from testifying con-
cerning information which they have acquired in the performance of
their officin] dutics,

Wa rely primarvily upon the publie policy which wo feel justifies our
holding his kind of information c(mllhout inl,

This elnssification, of course, has heen imposed under the Admints-
trativo Procedure Act, and we feel that we have met. the standard of

and eause shown beenuso of the peculinr nature of the work that the

Yederal Medintion Services does,

This overriding interest. has long been rocognized by the National
Labor Relations Bonrd—tho agency chiefly responsible for ndjudient.
ing disputes that. arise botween employers and tho ropresontatives of
thoir employees. 'The Bonrd agrees with our appraisa] of theso cone
flicting policies. It does not compel testimony of mediators or pro-
duction of their records, 1ts reasons wore stated almost 20 years ago
in Zomlinson of lligh Point, 74 NLRR 081, 685 (1047) :

However useful the testimony of a conetiintor might bo * * ¢ to exceute
successfully thele function of assisting in the settlement. of labor dla'putos. the
conellintors must malntain a ro}mmtlon for Impartiatity, and the parties to con.
cllintlon conferencer must feol freo to talk withont any fear that the conclilator
may subsequently make disclosures ng n witness in some other procecding, to
the possible disadvantage of a party to the conforence * ¢ ¢, The inevitable
reault would be that the usetulness of the Conelllation Service In the scttlement

of future disputes would be serlously tnpaired, 1f not deatroyed. The resultant
injury to the public interest would cleatly outwelgh the benefit to bo derived
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from making their testimony available in cular cases. (Seo also New
Britain Maohine Oo., 106 NL’l‘%’h 646.) partt (

For all of these reasons, the Service has always classifled case rec-
ords “confidential,” and it believes that by doing so it meets the stand-
ard of present section 3(c) of the Administrative Procedure Act,
“for good cause shown.”

Our classification is contained in section 1401.2 and 1401.3 of the
Service’s Regulations (20 CFR, ch, XII, pt. 1401),

Section 1401,2 states the “good cause” upon which the Service has
relied in classifying its case records and reports,

Public policy and the successful effectuation of the Federal Mediation and
Conciliation Service's mission require that commissioners and cmployees main-
tain a reputation for impartiality and integrity., Labor and muanagement or
othor interested parties participating in mediation efforts must have the as.
surance and confidence that information disclosed to commissioners and other
employees of the Service will not subsequently be divulged, voluntarily or be.

cause of compulslon,

Mr, MonaaaN. Where is that citation?

Mr, Herrior, This is on page 8 of the statement, sir,

Mr. Mo~naaaN, Thank you, pnge8,

Mr, Herrick, Section 1401,3 describes the records which are sub-
ject to the “confidential” classification:

All flles, reports, letters, memorandums, minutes, documents or other papers
(hereinatter referred to as “confidential records”) in the official custody of the
Service or any of its employees, relating to or acquired in its or their official
actlvities under title I1 of the Lubor-Management Relations Act, 1047, as amended,
are hereby declared to be cornfidential. No such confidential records shall be
disclosed to any unauthorized person, to be taken, or withdrawn, copled or re-
moved from the custody of the Service or its employees by any person, or by any
agent or representative of such person without the prior consent of the Director.

We feel that labor and management and other interested parties
must be assured that information which is given to Commissioners and
other employees of the Service will not be disclosed, and the regulation
goes on to classify the files, mﬂ?orts, lettors, memorandums, et cotera,
which are basically our case files,

The Service does not classify all of the disputes information which
it reccives, Section 8(b)(8) of the Taft-Hartley Act requires the

arties to collective bargaining agreements to file dispute notices with

he Federal Mediation and Conciliation Service, and with comparable
State agencies, not less than 80 days before the modification or termi-
nation date of a collective bargaining a(szreement which has been opened
for negotiation, Section 1401.4 provides that such dispute notices are
not confidential. It states that interested parties “have the right”—
and frequently do request—“to receive certified copies of any such
notices of dispute upon written reauest to the regional director of the

on in which the notice is filed.
e believe that our effectiveness would be seriously jeopardized

by passage of H.R. 5012 in its present form, We believe that the
special needs of the Service must be recognized, and that it must con-
tinue to classify the reports and records described in the regulat.ion
noted above, %Ve do not believe that the Service has abused, or in.
eed, could abuse, the classification of “confidential” by keeping such
oase records, reports, and files from the general public—including
competing parties in a labor dispute subject to FMCS jurisdiction.
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As stated earlier, wo have no coercive power, Until the passage of
the Civil Rights Act, the Mediation Service and the National Media-
tion Board performed a unique service in a unique way, Since we
have no power to compel, the Service issues no rulings or decisions.
We “proffer” our services—nothing more. The parties which accept
them expect our agents to function with discretion, The parties which
reject them conduct their own negotiations without our assistance, We
may disagree with their rejection, we may try to persuade them to
change their minds, we may let it be known that the offer to help will
remain outstanding until the dispute is settled. 'We do not meet in
secret to consider ex parte evidence or investigative reports, and to
ordor somebody to do something on the basis of information which is
then classified confidential.

Sovoral weeks ago the committee’s staff asked the Service to consider
whether the exception set forth in section 161(c) (4) of the proposed
bill would protect its confidential records and files, Wo answered on
March 23, 1005, that in our opinion subsection (4) would not give us
tho protection wo need, .

Subsection 161 (c) (4) of the proposcd legislation would except from
the public inspection requirement *trade secrets and other information
obtained from the public and cuslomuriliv grivileged or confidential,”
This oxcoption is taken verbatim from S, 1666, which passed the Senate
during the last session. On its face, the exception does not npgly to
the bulk of the information which comes to mediators in the perform-
ance of their duties, There are situations in which an employer who
docs not wish to plead poverty at the bargaining table for fear of
having to reveal financial records under current National Labor
Relations Board decisions will give the mediator confidential competi-
tive information or financial information to e::lplain an adamant posi-
tion. Such information might be considered a “trade secret”—but
information of this sort is an exception to the general rule, so far as
our agency is concerned. The information which we seek to protect
concorns bargaining strategy and tactics, proposals and counterpro-
g)snls personalities, and methods of the negotiators, and similar mat-
( Is which do not fit neatly within the category protected by exception
%Ve have studied Senate Report 1219, which accompanied S. 1666
(S. R. 1219, July 22, 1964). According to the report, exception (4)—
Ia necessary to protect the confidentlality of information which is obtained by
the Government through questionnaires or other inquiries, but which would
customarily not be released to the public by the person from whom it was
obtained. This would include business sales statistics, inventorles, customer
lists, and manufacturing processes. It would also include informatlon custo-

marlly subject to the doctor-patient, lawyerclient and other such privileges.
To the extent that the information is not covered by this or other exceptions, it

would be available to public inspection.

Mediators do not obtain information by “questionnaire or inquiry.”
Most of the information obtained by mediators is obtained at the
bargaining table, or in give-and-take sessions with the parties, sepa.
rately or together.,

“The Senate report also shows a oon&mssional intent to protect infor-
mation normally subject to such traditional privileges as the doctor-
patient or lawyer-client privilege.

45-218~85—pt, 1——4
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We do not feel that the mediator-party privilege stands on the same
legal or historical foundation as those of the doctor-patient or attor-
ney-client relationships.The art of mediation, as practiced by the
Service, is relatively new. It is a product of our industrial society.
But within our limited field of operations, we think a mediator-party
vaile is as important as the ancient and honorable privileges ex-
ended by common law to the doctor, the lawyer, or the clergyman.
Unfortunately, we ‘do not believe that the statement of legislative
intent in Senate Report 1219 is sufficiently clear to protect this new
privilege any more than it would protect a newspgger reporter-source
privilege, which is also a product of relatively modern times,

In order to clarify the status of information obtained by mediators
in the performance of their duties, we have proposed, in our letter of
March 23, 1065, that exception (4) be changeg to read as follows:

Trade secrets and other Information obtained from the public and customnrlli
privileged or confidentlal, or information acquired during mediation or conoil
ation of labor disputes, (Itallcindicated new material.)

Wo would like to see the bill make this explicit so that nothing will
be left to interpretation nid the need to consult the legislative history.

Nevertheless, we also recognize that the committee may have reasons
for not wishing to chunge the language of the proposed bill. If the
committee decices to report the bill with exception (4) in its present
form: wo ask it to give the most serious consideration to insertion of
agproprinte language in the committee report which will make it
abundantly clenr that the present exception is intended to be brond
enough to gii,ve Mediation Service files and records the protection neces-
sar{ to ennble us to fulfill the congressional mandate that we provide
full and adequate governmental facilities for conciliation and media-
tion in collective arqaining disputes, Accorditgglﬂ; we have sug-
ngted that the following language be incorpora the legislative
listory at an appropriate place:

The exception would also include information glven to Federal mediators in
gigp‘:fgs\flar performance of their duties in mediating and concilating labor
. In conclusion, let me thank lt'ou agnin for the privilege of present-
ing the views of the Federal Mediation and Conciliation Service on
this important dplece of legislation. Now, if there are any questions,
Nll)?l'i tSe din and I will be happy to answer them to the best of our
ability,

Mr. MonacaN. Thank you very much, Mr, Herrick,

It seems to me that we have three areas that we are potentially deal-
ing with here. First of all, we have the area that exists while a dis-
g;ate is actively going on, and it would seem to me that there would not

much question about the fact that communications of the sort
that you mentioned should be kept protected at that time,

Now then, you move into another area; the area, as you say—the
first would be negotiation, the second would be litigation or arbitra-
tion; in other words, » formal proceding that would be subsequent to
negotintion but immediately connected with it.

t is your position, I take it, that there is or should be a privilege
comparable to the lawyer-client or husband-wife or the other accepted

privileges; is that so?
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Mr. Herniok, Yes, sir, The Froblem is that our a%?)noy is one
which, in essence, must be accepted by the parties, by both’ parties.
In other words, we cannot and never have tried to comlg‘el parties who
do not want to use our services to accegt them, although there is some
language in the statute that st:ggests hat if necessary this might be
done by obtaining a court order. There is “shall meet with the
Mediation Service” language in the statute—nevertheless, this has
never been used; never been tested ; and, as a practical matter, negotia-
gk;trhtaking place under those circumstances would probably be pretty
utile.

We do feel that even after a contract is settled and, possibly, there
is some subsequent litigation before the NLRB, no mediator could
possibly testify in a proceeding of that sort without completely de-
stroying his acceptability to the person whose interests were damaged
by his testimony.

Mr, MonaaaN, Well, all right, That is the second situation where
there is still some nctivity going on,

What about the case where final settlement which has been made
through negotiation or through litigation, and the file has been closed
insofar as its activity is concerned? What is your position on com-
munications of that sort after that point{

Mr. Herriox, Well, two things, Mr, Chairman : First, a bargaining
relationship between two parties is really never closed unless the union
is decortified or the employer goes out of business, In other words,
aven after a contract is completed there is a continuing relationshi
during the life of the contract, through the grievance procedure, an
soon, So that the contract eventunlly comes up again, and the chances
are that the same mediator will be back if a dispute seems imminent;
agnin tryinfz to produce a settlement 1 year or 2 years or 3 years later.

So that, if the frequently very candid observations and comments
which he has put into the file as part of the Frocess that I have
described enrlier were to be relensed to the parties 2 years later, we
still feel that this would jeopardize the mediators acceptability.

Mr. MonaaaN. You feel that it is indefinite in time, in other words?

Mr, Henricr. They all keep going on and on, except where the com-
pany goes out of business or a particular plant is closed or a union
18 decertified,

It seems only K‘esterdav that—

Mr. Seroin, May I add a point on that? One of the activities we
engage in is what we call our preventive medintion program. Fre-
quently in a situation where relations are pretty bad between parties
both subsequent to contract negotintions, the snme mediator usually
will endeavor to work with the parties to see if he can somehow create
a better climate. Now, this would be somewhat poisoned if some of
his records indicating his real opinion of the parties at the time of
negotintions were Rub ie.

fr, MonaaaN, All right.

What about the scope of the privilege? In this classification under
section 1401.3 on page 8, Thissays—

All files, reports, letters, memorandums, minutes, documents, or other papers are
hereby declared to be confidential. _

In other words, that is a very brond, it is Pructically a blanket classi-
ficntion, Arethereany limitationson that
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Mr, Herricx, Well, about all we have in the way of files and
records relate either to the internal administration of the Mediation
Service or to actua] disputes, That is, that certainly is, there's no
getting away from it, & brond statement,

Mr. MoxaaaN. Even in the traditional privileges that are generally
accepted thers are certain limitations such as that the communication
has to be made for the purpose for which the privilege was created,
and that the relationship must exist, and so forth.

Mr. Herriox, This renlly hns two parts, of course. Obviously, the
olassic common law privilege would not extend to a statement made by

the union in the presence of n company.

Mr. MonagaN. Yes,
Mr, Herriok, So that you cannot really coll that a privilege,

Mr., Monaaan, It has to be confidentinl, to begin with.

Mr. Herrick, That is correct.

Mr. MonaaaN, That is, it is intended to be.

Mr. Herriok, Yes; but the problem that we have also involves this
E)oroblerq of maintninfng our impartiality, so that if the medintor has

come in—ywell, let me give yon an example,

Frequently in an unfair labor practice proceeding there is a dispute
between the charging purty and the respondent as to who said what
during a partioular stage of the negotintions. How was a certain offer
phrased, and so on, \

If the mediator can be subpenned and brought in to testify about

that, the chances are he is going to sups)ort one side or the other. It
n

is hard to see where there is & conflict testimony, how a mediator,

mtifying honestly, could avoid supporting one side or the other in
8

So that it is more tlmridjust o privilege, It is a need to keep the
mediator and to keep the Mediation Service away from any semblance
of having taken sides s to the merits of a dispute of that sort.

We try very hard to strike a fine balance between being impartial
but, at the same time, getting these very candid appraisals of what
is goingd on in the negotintion, predictions as to what is going to hap-
pen, and so on,

r. MonacAN. You have indicated that there is a balancing of the
interests involved in arriving at your judgment. Would you say
that the extent of the privilege miqht depend upon the degree of pub-
lio interest that in a particular situation was involved in whatever
the statement was? It is a little hard for me to think up specific
instances where this might be true. But let us say in a oriminal case
with a subpena, you referred to subpenns, let ns safv there might be
s declaration that an individual was a member of the Communist
Party or something like that, where that might be relevant to the
ocriminal prosecution.

It would seem to me that you would have same difficulty iréeger‘
suading a court not to permit evidence of that sort to be ndmitted.

Mr. Herriox, I agree. I think we probably would have some dif-
fioulty., I think we would try—I am happy to say that all of the
oases that I am familiar with have not involved anything quite of

that nature,
Mr. MonAcAN. I am trying to think of an extreme case just to test

the extent of your position.
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Mr. Herrior, If a murder wero committed at the bargaining table,
for example, a mediator might be & very important witness, Our
regulations do permit the Director of the Service to give mediators -
permission to testify, and I think that we would, as we always do,
approach these thia;s on a oase-to-cnse basis, But I cannot—
» MoNauaN, Well, the diffioulty is that the a[;plication of the
standard rests with the executive utgenoy, and I think what we are
ing to do is to consider some abstract standards that miaht apgly
fairly generally without reference to a more or less objective judg-
ment bﬁthe agenoy that was involved,

Mr, Hernrtok. We nre conscious of the problem.

I think the example of the murder at the bargaining table is one
that I hope will never happen. Mayhem is usually more oral than
that at the bargaining table, .

I might say, of course, that our judgment—it is not strictly accurate
to sny that our judgment is not subject to any kind of review, In
any situation in which there is a subpena, let us say, before the Na-
tionul Labor Relations Board, thero can be an effort made to enforce
the aubgena before a district iudge, and, I suppose, this would be
appealable to the court of aﬁ)pou 8.

r. MonaoaN, I was thinging more of making records available
to & committeo, for example, rather than through subpena.

Mr, Herniok, I cannot say; as far as I know we have never been
asked for records by any congressionnl committee, except in that one
instance that I ﬁuve which was many years ago. I do not know, I
am }-usb not familiar with any other illustrations of that.

Mr, MonacaN, I want to compliment {‘ou on your statement and
?urtioularly on making o suggestion both ns to lnngunge by which

he bill might be amended, and also in the alternative language that
might be used in the report.
am not sure that your recommendations will be adopted, but it is
& good practice and one that I want to compliment you on,
r. GrirFIN, Well, I want to join in that statement of commenda-
tion. I think that it {s an oxcellent statement, Mr, ITerrick.

So far as I am concerned, I think the Service docs an excellent job,
and has high standing. It would scem to me thut a murder at the
collective-bargnining table would not be the ot({pe of confidential com-
munication that would normally be considered in a lawyer-client rela-
tionship. I think there is that tgrpe of relationship that the mediator
has with the parties to collective bargaining, Even thou%h they might
both be present, they are dealing jointly on a confidential basis wi
the room where the bargaining is taking place. I do not think
that either party would expect that what they are saying within the
confines of that room wonld be made public. If it were going to
‘be made public, they might conduct themselves in a much different
way and say different things.

Mr. Herrior, I think that is correct. I think, of course, one anal-
ogy might be discussion of settloment efforts in an ordinary piece of
litigation. Yet the fact that there is a qfve and take and an explora-
tion of each other’s minds is not something that would come into a
subsequent litigation based on positions that are much harder and

much further apart.
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Mr. GrirrFiN, I feel confident that some of the committee, if it does
enact this legislation, would certainly implement your suggestion in
someway to make sure that that is done.

Mr. Herriox, Thank you very much.

Mr, MonagaN, Mr, Kass,
Mr, Kass. Mr, Chairman, I have no questions, but I would like to

insert the letter dated March 28, 1065,
Mr. MonacaN. If there is no objection, it will be inserted.
(The document referred to follows:)

FeogralL MEDIATION AND CONCILIATION SERVIOE,
Washington, D.0,, March 23, 1005,
Mr. BENNY L. Kass,

Oounscl, Foreign Operations and Qovernment Information Subocommitiee, Com-
mittece on Government Operations, House of Represeniatives, Washington,

Ve

Dear Mg, Kass: In accordance with our conversation of March 15, the Fed-
eral Mediation and Conciliation 8ervice has considered the problems presented
by the proposed legislation which is now under consideration by Congressman
Moss' subcommittee of the Government Operations Committee of the House of
Representatives.

We have carefully considered exception (4) in the proposed legislation which
would except from the public inspection requirement “trade secrets and other
Information obtained from the public and customarily privileged or confldential,”
In our view, this exception will not adequately protect the confidentiality of
%nftolrmntlon obtained by Federal mediators during their performance of official

uties,

Exception (4) is taken verbatim from 8. 1600, which was passed by the Senate
at its last sesslon, The exception is discussed in some detail at pnge 18 of
Senate Report No., 1210, July 22, 1964, According to the report, the exception
“Is necessary to protect the confidentinlity of information which is obtained by
the Government #hrough questionnaires or other inquirics, but which would
customarily not be released to the public by the person from whom it was ob.
tained. This would include business sales statistics, inventories, customer lists.
and manufacturing processes, It would also include information oustomarily
subjcot to the dootor-patient, lawyer-olient, and other such privilcges, To the
extent that the information 18 not covered by this or other exceptions, it would be
available to public inspection,” [Italles added.]

Information received by mediators is never obtained by questionnaires, such
as those used by the Bureau of Labor Statistics in collection of Walsh-Healey
data., Such information, indeed, is seldom obtained by “inquiry” It usually
comes to the mediator in the form of proposals, counterproposals and other dis-
cussions by the parties before or with the mediator, either together or in sep-
arate sessions with one or another of the parties, Furthermore, the “privileges”
referred to in the report are well established, and thelr origins precede by many
years the development of labor mediation as we now know it. For these rea-
sons, we do not belleve that the proposed exception, even read in the light of
S8.R. 1219, is broad enough to protect this agency’s confidential case reports.

To protect the confidentinlity of these reports, we propose the following
change in the language of exception (4)

trade secrets and other information obtained from the publie and customarily
privileged or confidential, or information acquired during mediation or con~
clllation of labor disputes. [Itallc indicates new material.]

In the alternative, wve would add to the leglslative history of the exception,
in an appropriate place, the following sentence :

The exception would also include information given to Federal mediators
in the regular performance of their duties in mediating and conclliating

labor disputes.
Mr, Abner and I will be available to discuss these proposals at your convenience,

Sincerely yours,
H. T\ HEBRRIOK, General Counsel.
Mr, MonacaN, Thank you very much,
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Our next witness is Fred Smith, Acting General Counsel of thr
U.S, Tx‘easurz; accompanied by Mrs, Charlotte T. Lloyd, Chief of
the Legal Opinion Section.

Mr. Smith, you also have a prepared statement

Mr, SmrrH, Yes, sir,

Mr. MonagaN. You may proceed,

STATEMENT OF FRED BURTON SMITH, ACTING GENFRAL COUNSEL,
TREASURY DEPARTMENT; ACCOMPANIED BY MRS, CHARLOTTE
T. LLOYD, CHIEF, LEGAL OPINION SECTION, TREASURY DEPART.

MENT

Mr. Smrra. I would like to read some of my statement, Mr, Chair-
man, I may not read all of it.

Mr. Monagan. Well, suﬁgose that we insert the entire statement
in the record. That may be done if there is no objection, and then
you summarize it and we will just use the statement unless there is
some substantial variation,

Mr, Syrra, Thank you.

Mr. Chairman and members of the committee, I want to say, first,
that I appreciate the opportunity that has been afforded to the Treas-
uriy Department to present its views on H.R. 5012 and the various
related bills which are before the committee. . )

The Treasury Department has o broad and continuing interest in
problems relating to the disclosure of information to the public. We,
therefore, are deeply concerned with the various identical bills now
before your subcommittee, of which H.R. 5012 is the first, described as
legislation to estublish a Federal public records law., This legisla-
tion is intended to require every agency to make all its records
promptly available to any person unless the records consist of matters
which fall within eight specific exemptions,

My Department agrees wholeheartedly with the objectives of pro-
viding the fullest possible information to the public. It has sought to
realizo this objective in its long dealirigs with the American public in
its many areas of operations, The Department does business with
literally millions of citizens through the collection of taxes, the man-
agement of customs, the issuance of public securities, the disburse-
ments of large sums of money, and the provision of safety regulations
for navigation, to name only a fow of the many areas of contact be-
tween the Treasury and the citizens, 'We have received almost no com-
{Jlaints of insufficient knowledge by the public of mattets with which

hey are concerned. The record of compliance by the various offices
and bureaus of the Department, with section 8 of the Administrative
Procedure Act, providing for the publication and availability of in-
formation, which was recently submitted to your subcommitte, indi-
cates, I beiiev‘e, that a great wenlth of information has been published
and made available to the public as a whole and to persons immediately
concerned,

I should like to state at the outset that it is our sincere belief that
problems in the area of public disclosure do not stem from an in-
adequacy of the existing laws on the subject, but from occasional mis-
applications, or failures in implementation, of such laws. In gen-
eral, I believe that this administration has a very good record in mak-

B -
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ing information available to the public and that the existing provisions
of the Administrative Procedure Act on publication of information
constitute about as good a standard as can be devised for this purpose.
It is for this reason, and because after earnest study we find that
H.R. 5012 and the related bills would be seriously projudicial to the
effective conduct of the Government and damaging to many private
individunls, that we have felt compelled to report to your subcom-
mittee that we are opposed to their enactment. We believe that we
can demonstrate to the subcommittee that if legislation is passed
which requires all Government records, with a few noted exceptions,
to bo made available to any person, the executive branch will be unable
to execute effectively many of the laws designed to protect the s)ublic
and will be unable to prevent invasions of the privacy of individuals
whose records have becoma Government records,

I would like to develop this under four headings, the first of which
relates to the requirement that disclosure be made to persons who do
not have a legitimate interest in a matter; (2) the inndequacies of the
exemptions i&{ the inal)pro rinteness of the court provisions; and
(42 the doubtful constitutionality of the legislation.

1) Requirement that disclosure be made to persons who do not have
a legitimate interest in the matter.

A statute which requires that records be made available to “any per-
son” must be tested quite literally by considering who “anf person”
might be. Prof, Kenneth Culp Davis, author of the authoritative
text, “Administrative Law Treatise,” dramatized this point to the
Senate Subcommitteo on Administrative Practice and Proceduro when
it was considering similar legislation lnst summer by citing as an ex-
ample of what would be Possible under a provision such as that con-
tained in this bill, that high school children plnyingf games would be
enabled to require all of the White House records to be made available
to them, minus those in the exceptions. Another example he cited was
the possibility of a deranged person requiring the records of the Justice
]?e{:artment concerning ?adxcial appointments, While these are pos-
sibly extreme examples, it is not hard to point to other types of per-
sons who could, and in large numbers undoubtedly would, demand

uantities of records to further their own malicious, illegal, or med-

ling purposes. The urBoses behind demands might or might not
be known to the agoncies, but in any case would seem to be irrelevant
under the legislation,

We feel compelling such demands to be met would not only serve no
useful purpose but would put the agencies involved under a legislative
mandate to waste their time, Legislation such as that proposed would
encourage irresponsible demands.

Tn thig connection we should like to emphasize the difference between
making information on Government operations avnilable to the publio
and a requirement that all records must be promptly available to “any
person.” In our opinion, section 8 of the Administrative Procedure
Act makes an appropriate distinction between the right of the public
to information which must be published or made generally available
and the right of any single individual to demand the disclosure of non-

ublic Government records for his personal benefit. In the latter ense,
he Government is now required to honor such a demand if the person
lodging it is & person properly and directly concerned with the in-
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formation sought. The subcommit g,herefore% is urged to consider
the problem from two perspectives: First, what information shoulc
be made genemlley available to the public as a whole, and, secondly-
what should be the ground rules by which any single person can de-
mand entry into Government files. 'We have observed that advocates
of legislation similar to that under consideration usuall?r speak of the
riﬁht. to obtain Government records in terms of the right of a person
who has business with an agency to get certain information, or of a
newsman requesting greater liberality on behalf of the press, Inter-
ests like these have a different claim upon Government information
than have, say, local %ossips intorested in finding out personal informa-

tion about their neighbors,
Next I would like to refer to what we feel are inndequacies in the

exemptions listed in the bill,

I bulieve the exemptions should be tested to insure that they are
adequate to safeguard Government records, the protection of which is
required to insure the publio interest in the enforcement of law and
legitimate individual privacy,

A recont examplo is the public interest in questions relating to the
future of our coinage—Mr. Chairman, I was j‘ust citing & recent ex-
ample with which 1 have been concerned which is the public interest
in questions relating to the future of our coinnge, and whether it will
continue to contain silver.,

In o very short while the Treasury Department will be sendin% to
the Congress the results of a comprehensive study of all aspeots of this
problem which has been underway for many months, together with
such recommendations for new coinage legislation as are deemed
approprinte. Under the provisions of ILR. 5012 much of the data
that has been compiled in this study—statistics, the results of the test-
ing of various possible alloys for our coins, et cetera—would have had
to be made available upon request to any persons inquiring. Any
porson interested in speculating on what might happen to the price of
silver or other metals could obtain access to this data. Misuse of the
information or misinterpretation of such information as to what the
Treasury’s recommendations were likely to be could have greatly ag-
gravated the problem of the shortage of coins, which we have rather
successfully overcome, by stimulating the hoarding of such coins or
silver, for example. Wo think that it is obvious that it was not in the
public interest to make premature disclosure of this information. Al-
though ILR. 5012 contains an exemption from the disclosure require-
monts for intra-ngency memorandums dealing solely with matters of
law and policy, the factual material I have mentioned would not have
been protected.

I mi;sht interpolate at this point another example or two which I
do not have in my statement. Information as to purchases by the
Federal Reserve System, for example, of Government securities in the
market, if prematurely disclosed could have, we feel, serious effects on
the orderly handling of the Government’s financing requirements so
that in all of these things there is & question of timing, There are
many things on which full disclosure is made in reports which are
published or filed with the Congress with a timelag, there is no basic
secrecy about these matters, and yet the premature release of these

could be very damaging to the general interest.
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Mr, Moss (presiding), Let mo ask you this: Is this information
presently protected by a rule or regulation promulgated under the
authority of the Administrative Procedure Act or under 8§ 17.8,C. 22%

Mr, Sseni. I believe so; yes, sir,  Our basic regulations for the
Department. ns a_whole and our subsidinry regulations for various
portions of the Department, specify certain documents which are
readily avnilable, and then specify that certain others are deemed
confidentinl for various reasons, and I would think that those exam-
ples that I have mentioned would come within the specifications,

Mr, Moss. Now, the examples you mentioned, let us go back to this
matter of the coinage problem and ask whether information velnting
to coins or coinage is specifieally protected by a rule or regulation o
the Department. of the Treasury? You have, under 5 U.8.C. 22 the
authority to make rules and regulations for the custody, use and pres-
ervation of your records, Under section 3, is it not, of the Admin.
istrative Pracedure Act you have a vight to make rales und regulations
on the information to be made available, do you not ¢

Mr. Sarrir, Would you caroe to have mo rend the basic provision in
our regulntions, sir, that I think relates to this?

Mr. Moss, Yes,

Mr. S, This is entitled—

COoNFIDENTIAL OFFICIAL RECORDS

For one or more of the following good cnuxes, certaln Information In the o
clnl records of the bureaus, divistons, and offices enumerated above Is held con

fidential and {8 not avallnble to the publie:
(1) The information has been submitted In confidence to the Treasury Dee

partment ;
(2) The Informntion relntes to a financlal matter or xome other type of trans-

action hotween the Government and an fndividual or corporation, the digelosnre
of which would he prejudicial to the individual or corporation involved (such as
by alding a competitor) without furthering the publie Interost ;

(8) For securlty reaxons, such as proteetion agninst counterfelting:

(1) The Information pertalns to negotiations with forelgn counteies, which
informatlion, hecnuse of fts nuture or hecauxe of an agreement between this Gove
ernment and the forelgn countrlon concerned, i required to be held confidentlial}

() ‘The materinl 18 mnde confidential by law, such as tnx roturnsg or

and T think this is the one that applies, although somo of the others

might have—

(6) The dirclosure of the Information would clearly ho Intmical to the publie
interest,

Mr, Rossrrin, Me, Chairman, may T ask a question ¢

M. Moss, Cortainly you may,

Mvr, Rumsrern, Your first point, T think, was that it was submitted
in confidenco to the Treasury Departient ¢

In other words, the supplier of the information determines the clns-
sification, secrecy clussificution, of it Tf the person snys, “T am giv-
ing you something in confidence,” then it automatically falls within
this provision, is that what you are saying?

Mr, Smrrir, Yos, largely. This relates, of course, to voluntary in-
formation, not information that they ave required to submit to us,

I will give you an oxumy]ﬂe. In our program which was recently
announced {o help our balance of payments the banks and other
financial institutions were requested by the President to coopornte
voluntarily; we have an elaborate questionnaire as to their foreign
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lundimi nctivities, in which we have asked them on a purely voluntar.
ily busis to tell us periodienlly, every 3 months about. their foreign
lendings and we have told them that this will bo received in con-
fidenco and held in confidence,

Obviously, there is information in these detailed questionnaires
which would boe of great value to competitors, and so forth, and wo
lIulm;)lr that confidence, This is the type of thing to which (his rofors,

wlieve,

OF course, where somebody is vequired by vegulation to submit some-
thing, then wo are the determinant as to whether it ean bo submitted
on suich n confidentinl basis,

Mr. Romsrern, Thank you,

Mr. Moss. Youmay continue,

My, Smrri, A matter of great consequence to the publie interest. is
the integrity of the Nation’s currency,  Under the bills before you, any
counterfeiter could obtain the records of how the ink and paper are
prepared for the production of curvency, Only trade seevets ob-
tained from the public may be withheld under exemption (4), not those
which are derived from the work of n Government. ngeney, such as
(l;:‘n'ilhu'ouu of Engraving and Printing, Further examples could

ven,

Iéxvmption (1), the most important of the eight, relates to the
nocessity of protecting nationnl (Sefonse seerets from disclosure,  ‘The
phiase “national defense” might bo interpreted by a distriet court
or by others ax applying only to teaditionally military concepts. In
the madern world, however, the total commitment of our resources to
national defonse makes such a definition patently too narrow. 'The
stabillty of our monetary arrangements, for which the Treasury bears
heavy responsibility, may ho as'erucial a woapon in our defense ns o
milithry wenpon, we helieve, and T am glad to say we have a positive
suggestion to make heve, 'I'he term “national security” would enablo
a court more easily to weigh these considerations and therefore wonld
provide more ndequate covernge,

I should like now to vefer hriefly to the problem of the diselosure
of records which pertnin to private corporations and individunls,

Mz, Moss, On this matter of national security, do you elassify undeor
Executive Order 10501 ¢

Mr. Saterir, ‘The Trensury Dopartment ¢

My, Moss, Yos,

Mr. Syrrrin, Yos, indeed, -

Mr, Moss, Doesn't the Exeeutive ovder itgelf use the term “national
defonse” rather than “national security? Do we have a copy of
the Excentive ovder?

Mvr. Smirn, 1 think wo have one here, if you will hear with mo for
just aminute.  Tam not sure whether we do or nat,

I think 1 havo it sir, if you will just bear with me n minute,

No, sivy T am sorvy, Al T have is the Treasury Dopartment order
which was issued under it Tthought I did,

Mr, Muss, Do wo have a copy of the Ixeeutive order available here
in the committeo voom ?

Mr. Smerir. Tho title, T have reference to the title here in our resrala-
tions, and as far as the title is concerned it says “Snfeguarding official
information in the interests of the defonse of the United States,”
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So t,l’xo title does say “In the interests of defense of the United

tntes,

Mr, Moss. I believe the order is consistent throughout in using the
term “defense” and the language of tho proposal here before us spe-
cifically required by the Executive order to be kept secret in the interest
of national defense or foreign polioy, |

Now, if that is uamﬁi the term of the Executive order which gives
the uutixority for classification, then what do you gnin by using “secu-
rity” rather than “defense”

Mr, Sarrr, Well, sir, the term commonly used within the excoutive
branch, at least in talking about these things, is “national security.”
It is possible, I believe, that if it were made clear in the logislative
history that the scope of the term “national defense and foreign policy”
as used in this bill wore as broad as the presently understood breadth
of the aren in which we could, for example, classify things under the

Exeontive order, it is possible—
Mr. Moss. Can you now classify matters relating to monctary

licy ¢
poMr. Satrri. On some of our international monetary negotiations and

major transactions we do; yes, sir,
Mr. Moss. Do you then classify under the authority given you by

Exocutive Order 10501¢
Mr. Sarrri, I believe so, becnuse I believe that is—
Mr. Moss. This was intended to specifically recognize that Exccu-

tive order.,

Mr. Smrri, Yes, .

Mvr. Moss, The No, 1 exemption. We will puss on to that later
wheon we get it.

You may continue.
Mr. Syrrir, If I can make one further comment on that, Mr, Chair-

man, it seems to me that there could be some domestic matters which
wore of such major consequence to the welfare and continuance of the
Nation which might not relate to any foreign threat, but could still
be and might need to be privileged. I am thinking in terms of the
thirties when we had the bank failures and everything olse, and the
President started off ecach Executive order “I herebsr doclnre the exist-
enco of o nationa] emergency,” and, in fact, used authority in the
Trading With the Enemy Act.

So fur as I know, there was no outside threat or there was no need
to worry nbout the defense of the United States from foreign sources,
and yot the economic future of the country was certainly at stake

there,
Wo had thought: that. the term “national seenrity” would be broader,
but I would say that aslong asthe legislative history——
Mr, Moss. I do not disagres that. it would not be broader, but the
uestion is whether you rely upon Executive Order 10501 as the au-
thority for classifying such information, If you do, then it seems to-
me that the language of this order determines whether or not you
olassify for defense or for securltiy. Just looking at. the order—I now
have a copy here—I find in ench instance it uses “defenso” not “se-
ourity.” And, therefore, you are classifying—whatever this might

say, you would be olassify}ng for defenso.
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Mr. Sarimir. I would like to make one thing clear. I stated in an-
gswor to your question that certain international monetary activities of
ours are classified under 10501 with a security olassification. But
there are a lot of other operations in that area that we feel are very
delicate and that should not be given out, at least at the time they take

lace, which are not given a sccurity classification, but which, neverthe-
{’ are not made available to the public. In other words, these would
be in the aren where we would consider it contrary to the public in-

terest to muke them available,
Mr. Moss. How many of those ave covered by specific statute? You

have some 78 statutes available. :

Mr, S»rrir, Yes, indeed. I know of none, sir, that cover these in-
}orn?tloxml monetary activities of ours, if that'is what you are re-
erring to.

Mr. Moss. Lot us find that out.
; 1\?" Rumsreo, If I might ask o question while you are looking
or it,

Mr, Moss, You may.
Mr, Rumsrewp, I lmg%ned to see an article by Jack Anderson in

the Washington Post of Tuesday, March 80, about the availabilitg' of
individunl income tax returns “for the most frivolous reasons with a
minimum of coremony, Snoopers from a long list of Federal, State,
and local agoncies can pry into nlmost anyone’s financial secrets in the
Internal Revenue Offico.”

You mado a point carlier in your romarks to the effect that these tax
roturns were classified, veferring to the public, Is this article which

you indicated you a&)parently read—

Mr. Sarrin, Yes, I did,

Mr. Rumsrenp (continuing). Reasonably nccuratef

My, Smrrin, Ithink it isa very inncourate——

Mr.g Russrern, They are vory much available to anyone in Govern-
mont |

Mr. Syrrit, No, indoed, I think it is a very innccurate article, and
I would sny that this is n vital nrea to us in the maintenance of tax-
payer confidence, that the impression not be given that income tax and
other tax return information is readily available to the public. The
fuets are that—

Mr. Rumsrerp, I was referring to the column, his column, his ar-
ticlo, which indicated that these various returns were available to any
number of people in the Agriculture Departinent or the Veterans’
Administration, and he goes on to list the Civil Rights Commission,
Housing and Ilome Finance Agency, every conceivagle department or
agency of the Government he indicated has access to this information,

Mr, Smrri, Well—

Mr, Rumsrern, I am not reforring to the public now.

Mr, Saimin. Right.

Mr, RumsreLp, Although that amounts to the public when you add
up all the Federal employees in the United States, you are approxi-
mating it, at any rate,

Mr. Sy, I would like to say this, that a number of those that are
mentioned do not have access to—

Mr. Rumsrerp, In other words, you are saying his article is wrongt
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Mr, Smrri, It is wrong in a number of respects, Now, thero are
certnin delpartments and agencies of the Government which, pursuant
to carefully prescribed regulations, may obtain tax-return information
for specific purposes.

For instance, the Department of Health, Education, and Welfare,
which administers the social security lnws, has o legitimate right in
connection with matters relating to uuemp\oyment insurance, for ex-
ample, to check on whether information given to them as to a man's
income is nccurate,  HEW does have that.

Mr. Rumsrenn, What about the Justice Department {

Mr. Samrrit, The Justice Department has access, of course, in con-
nection with its investigation and prosecution of crimes agninst the
United States, But those—

Mr. RumsreLp. Let me ask you this, mechanically when an individ-
ual from the Civil Rights Commission or Civil Service Commission
or HEW decides that they want to have some information on a specific
individual income tax return, you say that the regulations are carve-
lfull ’prescribed. My question is how are they enforced, what does
10 do

Mr. Sy, The head of the department or agency, to begin with,
has to request it, It cannot be just any old employce. It has to be
the hend of the depnrtment or agency, and he has to state the reason
why he wants it, and then the furnishing of tax return information has
to be approved by the Commissioner of Internal Revenue or by the
Secretary of the Trensury.

Mr, Rumsrenp. You are stating that is the general rule. What are
the exceptions to that? Does n U.S. attorney have to state the renson
he wants it ¢

Mr. Sxnirir. T will have to check the provision on the U.S, attorney.

Mr. RumsrrLp, But there are exceptions to this general rule you
just articulated ?

Mr, Syrrrin. I am not sure there are. Yes, U.S. attorneys may
request, and the application, to be in writing, shall show the name
and address of the person for whom the return is made, the kind of
tax reported on the return, the taxable period, the reason why the
inspection js desired, The apglicntion shall, where the inspection
is to be made by a U.S. attorney, be signed by such attorney, and where
tho inspection is to be made by nn attorney of the Department of
Justice, be signed by the Attorney General, the Deputy Attorney
Gonernf, oran Assistant Attorney General,

It has to be addressed to the Commissioner of Internal Revenue,
and then there is—

Mr. Ruasrerp, You must just have volumes and volumes of files
where you keep these requests, Does it go down below to the
Assistant Attorney General in that regulation

Mr, Sarra. No.

Mr. RumsreLp, I mean it must take rooms to house the files for all

these requests,
Mr. Smrrir. Well, sir, it certainly takes rooms to keep all of our

tuxigayor’s files,
Mr, Rumsrerp, No; I mean just to file these forms that HEW has

to make out to go and look at one.
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Mr, Ssrrir, Well, I do not think the requests to look at thes
aro all that numerous, I do not happen to know how many ther
are. Wo have a small section of the people in the Internal Revenu
Service who handle these requests. -

Mr, Rumsrern, I do not want to pursue this, it is a little off th
track, and 1 think the information that the chairman was seekin_
has arrived. But I would personally be curious to know how man,
peoplo are involved in processing such requests and what the average
number has been in the last year or two. ' »

Mr. Smrrir, Well, 1 will be happy to supply that. I just do no
ha lmn to know it.

r. RumsrrLd, I do not think it is necessary for the record, but
if you would like it for the record—-
r. Moss, Supply it for the subcommittee.

Mr., Sarrrn, I would be glad to.

Mr. RumsreLp, Fine. 'Thank you.

Mr. Moss, If you would continue with your statement, you mn(.

Mr. Syren, I was about to refer to the problem of the disclosure
of records which pertain to private corporations and individunls,
Government records necessarily include much information on the
business and personal lives of millions of individuals, The problem
of disclosure has often been before the courts on the plea of private
persons seeking to prevent Government disclosure of information con-
corning them. At the present time, another committeo of the Con-
gress 13 now intensively studyiniz the «Huestnon of possible invasions
of privacy by the Government. It should be recognized that a great
deal of undetected discovery of personal information by third parties
having no leﬁitimate claim for nccess to it would be possible if “any
person” could obtnin Government records concemm% other persons
unless those records came within exemption (4) or (6), Therefore,
the scope of these exemptions becomes crucinl,

Exemption (4) is o most necessnry one, this is the trade secrets
one, but it is not clear whether it is brond enough to include both
information submitted to the Government under n pledge of con-
fidentiality and information which is tendered to the Government in
confidence. Thero ure established rules of evidence as to what, infor-
mation need not be submitted in court because it is “privileged.” It is
not clear whether the reference to information which is “privileged”
in exemption (4) is restricted to such rules of evidence, The Treasury
Dopartment would like to be certain that the mass of personal infor-
mation it holds in the files of the Internal Revenue Service, the Bureau
of Customs, and the Burenu of the Public Debt, for example, would be
exempted under this section. 1 will cite you an example,

Supposing somebody, just as n matter of curiosity, wants to know
the oxtent of a neighbor’s purchases of (overnment bonds, and we
have records of all the Government bonds held in the nnmes of any
given person, This type of information is not submitted to us in
confidence under any pledge of confidentiality, It is not informa-
tion that is obtained from persons, so it is not. covered by this—let’s
seo, which ono is it—it is not. obtained from the publie, so it is not
under (4), at least it does not seem to be, and yet we do not feel that
this is the kind of information that ought to be just given out to any-

body that wants it for any purpose.
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Exemption (6; for “personal and medical files and similar matters,
the disclosure of which would constitute a clearly unwarranted in-
vasion of personal privacy,” is even less clear, We wonder whether
the reference to “similar matters” would include matters disclosed to
the Treasury concerning persons who are not Government employees
but are applicants for some grivilege. These applicants might be
seeking a foreign assets control license, an alcohol or tobacco license,
merchant marine certificates, or authorization to practice as custom-
house brokers. It is hoped that matters concerning them given to
the Treasury would be as exempt from disclosure to any person as
would be the personnel files of Treasury employees,

A greater ambiguity is presented by the proposed test for preventin
disclosure; namely, “a clearly unwarranted invasion of personal ?r -
vacy.” An invasion of personal privacy is now a recognized tort
whenever the invasion is unwarranted, An invasion of privacy is
unwarranted, according to modern law, when the public interest does
not warrant the invasion. The test roposed in the statute would there-
fore appear to divide unwarranted and those which are unwarranted
but not clearly so. We are of the view that no unwarranted invasion
of privacy is justified and doubt the propriety of attempting to
legitimatize it. \

ext I would like to spenk about what we feel is the mnrprogriate-
ness of the court provisions, The provisions in subsection (b) for
district court action in the event of nondisclosure of Government
records give extraordinary advantages in litigation to any person
who may want to see Government records regardless of the propriety
of his demand. The provisions, in our opinion, depart from the prin-
ciples of fairness which characterize the judicial process and would
deprisie the Government of the benefit of many usual rules of judicial

rocedure,

P In the first place, any disaKpointed person is given standing to sue
an administrative agency without question, simply upon his complaint
that he did not receive all of the records and files which he had de-
manded, Persons who are dissatisfied with other tyres of agen%y ac-
tion or inaction are entitled to seek judicial relief if they have suftered
legnl wrong because of the agency action or have been adversely
affected or aggrieved by such action within the meanin% of any rele-
vant statute, We believe that persons who are disappointed in obtain-
ing Government records and files should be provided with a judieial
remedy onl}' if they have thereby been wronged or adversely affected.

In civil litigation the plaintiff has the burden of showing that he
is entitled to relief and, if he does not make this showing, his com-
plaint may be dismissed. Under the proposed legislation the com-
plainant has no obligation to show any reason for obtaining Govern-
ment records or any need for such records, he simply complains that
the Government has not given him what he demanded. The pro-
priety of his claim, no matter how contrary to the public interest it
might be, apparently must be disregarded by the court, This seems
to us not only an arbitrary limitation on the judicial process but one
which may cause a heavy and unnecessary burden on the judiciary
as well as upon those in the executive branch who must defend these
court actions,

Furthermore, Congress has provided that certain court actions are
to be given precedence over other litigation in unusual cases which




FEDERAL PUBLIC RECORDS LAW 57

are of general public importance. The proposed legislation would
provide precedence over all such expedited actions as well as over
regular court actions for the demands of random individuals, regard-
lcss of the public interest in the satisfaction of their demands.” My
testimony has alread‘y indicated the types of mischievous and dansgeb
ous demands which the Government may be called upon to honor, Sub-
section (b) would make the judiciary, in addition to the executive,
the victim of such demands.

Under the discovery rule—34—of the Federal Rules of Civil Pro-
cedure o litigant must show “good cause” for obtaining documents
from the adverse party. However, since the proposed subsection Sb)
would open to any plaintiff or defendant in Government litigation
Government records to the extent demanded—unless within the eight
exceptions—the discovery rule is nullified insofar as the Government
is concerned, The adverse party, however, remnins protected by that
rule, Furthermore, subsection 'f)) does not allow for the protection
for privileged documents permitted under the Rules of Civil Pro-
cedure and under 18 U.S.C. 8500 in criminal cases for dehvexxnof
Government documents to the court in camern and, if the court finds
necessary, sealed for appellate court review,

Finally, it is questionable whether district courts should be invited

to engage in a contest with administrators and to punish for contempt
any administrator with whose judgment the courts may disagree,
an agency has declined a particular disclosure request, it would be
doing so in conformity with its understanding of the law and regula-
tions, The impropriety of a district judge imposing a contempt sen-
tence and arrest upon an officer of an agency who is complying with
the agency’s regulations was pointed out by the circuit court in a well-
known decision reversing the district judge’s contempt decision and
upholding the officer’s adherence to the agency rules. (1A 6pea,l of
19.% S)ecumties and Exchange Commission, 226 F. 2d 50 P th Cir.
43‘ The doubtful constitutionality of the legislation.
. Aside from the (‘uestior}s arismF from the text of the lproposed leg-
islation, there is the basic question whether the legislation is con-
stitutional. The President has the constitutional responsibility under
article II to preserve the confidentiality of documents and information
the disclosure of which would be contrary to the gublio interest in the
faithful execution of the laws, The proposed legislation would remove
this responsibility from the President and constitute an attempt to
exercige it by the Congress. Such action by Congress would upgear
to violate the separation of powers which is basic to the Constitution,
When 8 U.S.C. 22 wag amended in 1058 with respect to Government in-
formation, and hore I am getting into a point in my prepared state-
ment that you commented on this morning, and I may be inaccurate
here, the Senate in its debate recognized the constitutional power of
the President to withhold information the disclosure of which would
be contrary to the public interest—104 Congressional Record, pages
15688-15089, 15696, 1058, I can only say on that, sir, I think yon made
it abundantly clear that you did no recosmize it, and others——

Mr, Moss, I think the House made it abundantly clear that the
House did not recognize it. . e

Mr. Sarrrn. I do know that upon signing the bill the President made
it abundantly clear that he was standing for this position anyway.,

45-213—08~pt, 1 —~08
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Mr, Moss. We had the unique instance of the President, in signin
the bill, handing down an interpretation of the lnw and, as I point
out the day of the si inq in a statement placed in the Congressional
Record, it was still the role of the courts to determine what the Con-
Fness intended and what the law is, I would be perfectly willing to
eave that to the courts.

Mr. Smrra. I have in m¥ statement cited some examples of dis-
closure which would be re?u red under the proposed bill which we be-
lieve would be damaging either to the general gublic interest or to the
private interests of many individuals,  These have been cited out of a
sincere desire to be of assistance to the subcommittee, Should the
committee decide to recommend legislation in this area, I should cer-
tainly hope that it would see fit to make amendments, particularly as
to the scope of the eight exemptions, to deal with these problems. How-
ever, I would not be honest with the committee if I did not express my
conviction and that of the Treasury Department that no effort at leg-
islation in this area will be beneficial unless it recognizes and contains
express provision for the Executive to prohibit disclosure of informa-
tion on grounds of the public interest. AsIhave pointed out, we believe
this is & constitutional prerogative of the Executive and one that he
must be able to exercise, If this reservation to the Executive were to
be incorporated in the bill, then I believe that it is possible that my
s\:fgestions might be of assistance to the committes in its further con-
sideration of this legislation. Should it be the committee's conclusion,
on the other hand, that this reservation should not be included in the
legislation, then I am not sanguine about the gossibility of its pre-

aring a bill which my Department would find acceptable, becaunse
don’t believe that it Is possible for the Congress or anyone else to
conceive & bill that can adequately anticipate and specify all of the
situations in which}“to protect the ;f;ublic interest, the (Rovernment

should be able to refuse to disclose information,
I apprecinte very much the opportunity which the subcommittee has

given me to express the views of the Treasury Dopartment. I would
lad to try to answer any questions that the committee may have.
Mr. Moss. First, let me say that I m;fard the statement you have
iven as being more in keep n{; with what we anticipnted than was
the statement we received from the Attorney General’s Office this morn-
ing. e have attempted to deal with some of the areas of concern to
on. I think that is approprinte, and certainly that is the reason we

1ave hearin%s before these committees.

On page 18 you state that—

I would not be honest with the committee if I did not express my conviction
and that of the Treasury Department that no effort at leglslation in this nrea will
be benefielal unless it recognizes and contains express proviston for the Exceutive
to prohibit disclosure of information on grounds of the public Interest.

Aro you snying that we should, in anything we might decide upon
here in commit{eo, recognize a constitutional right of the President to
nct contrary to the stntute if ho finds it in the public interest ?

Mr, Sarrrar, Well, sir, T think what I intended mainly there was to
sny that unless it incorporated what is, in effect, in section 3 of the
Administrative Procedure Act at present, it would not be adequate.
It does not necessarily, I feel, have to be the same words, but the
equivalent of this provision in section 3 which reads:
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Iixcept to the extent that there is involved (1) any function of the United
States requiring secrecy in the public Intorest.

I am not trying to say that anybody should really recognize any-
thing. Itis just \w%a feel that it is essontial— '

Mr. Moss, The word “recognize” is the word that disturbs me,

Mpr. Sarrn, Yes,

Mr. Moss, The additional lnngunge,

Mr. Snmren, Well, I feel—

Mr. Moss, Granting the right to prohibit disclosure on the grounds
of the public interest is o diflerent subject.

Mr, Sareent, I think that is the essentinl feature,

Mr, Moss. Who should make this decision?

Mv, Sxremr, I think that, in my opinjon, and this is the way it works
in the Treasury De}‘)artment I know, that essentially it is the decision
of the Secretary of the Treasury.

Now, that does not mean that there are not others who refuse on a
given occasion or in n specific instance to disclosure a particular mat-
ter. But there can always be an apgeal to the Secretary of the Treas-
ury in the first place if they do not get it from the man in question
and, secondly, the refuss] is almost always based on policies which
have previousf been approved by the Seorgtarg'.

So that I think that essentially and ultimately the head of the De-
partment is the man who should make this determination.

Mr, Moss. I would not be nearly as concerned if I could be convinced
that that was the case, Going back over the years on occasion I have
had great difficulty in getting a matter acted upon by the head of the
Department, We have had some refusals refe to us, and they
have been pretty well down the line. It has been very difficult to get
the Department head to look at it.

Mr, S»rrn, Well, sir, all I can say is that I have been in the Treas-

ury 22 years, and I—
r. Moss. I am not saying we have had this problem with the

ury.

Mr, Syrrr, Yes,

Mr. Moss. Remember, we are not here considering problems arising
only in connection with the operation of the Department of the Treas-
ury. I think in the course of the past 10 years there have been suf-
fiolent reports in the press of instances uncovered by this committee
to make it very clear that we are not fust conjuring up something here.
There have been problems, real problems, in an effort to overcome these
problems that we are proposing an effective public records law.

Mr. Syrrr, I would be the Iast one to say that there were not cases
where thero was an illegitimate attempt to refuse to provide informa-
tion either to the Congress or to members of the publie.

I will sny this: that I think it has been my experience that there has
been considerable improvement over when I first came to work in the
Government. I came to work in wartime, 1043, and there was terrible
overclassification, for example, in those days, People were busy and
they had a good excuso—the war effort—for refusing to give anybody
anything, and I think a lot of people in Government got into some
very bad habits and forgot who they were working for; namely, the
taxpayers, the citizens of the United States, But I really feel that as
far as tho dissemination of information is concerned, there has been
great improvement. I certainly can see it in our own Department.
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Mr, Moss, Yes; I think there have been improvements, This Jegis-
latiotlé here is proposed in an effort to bring about further improve-
ments,

Mr. RomsreLp, Mr, Chairman, may I ask o question at this point$

Mr, Moss. Certainly,

Mr. Rumsrern, In your statement on page 18 it snys—

I don't belleve it is possible for the Congress or anyone else to concelve a bill

that can adequately anticipate and specify all of the situations in which to pro-
tect the public interest the Government should be able to refuse to disclose

fnformation,

This statement is a statement that is very similar to the one that
was made this morning by n representntive of the Justice Depart-
ment, saying basically that this just cannot be done; the bill cannot be
drafted that could solve the problem,

It reminds me of discussions before other committees where a por-
tion of the executive branch of the Government comes before the
Congress and requests contingency funds and says, “We just cannot
possibly detail every aspect of these problems and we request n con-
tingency fund.”

ould the emphasis be on the words “anticipate in the future”? If
we took out what might happen in the future, or types of information
it might be desirable to refuse to disclose that we do not know about
now, isn't it conceivable in your mind that some sort of bill could
in faet, be drafted to meet those instances that we today know of and
that if some—1I say this facetiously, some sort of a contingency fund
for the future or some proviso whereby things that came up'in the
future that we were not aware of, could be worked out on some other
basis during an interim period? Are you going to stand by this state-
ment taking away the word “anticipate” and, therefore, the unknowns
of the future, are you going to stand by the statement that a bill just
plain cannot be drafted ,

Mr. Satrrrr, Welly, I think mainly, I was referring to anticipate
for the future, I would say this: that we probably could do a pretty
good job of listing the things that we felt should be withheld at
present. in the public interest. I am not sure that—— )

Mr. Rusmsrerp. Everything is in the public interest; I mean, that is
the only reason we are having this hearin%. .

Mr. Sarrrir, Well, records should be withheld because it is not in the
public interest or contrary to the public interest to disclose them, I
am not sure that your committes would agree with onr enumeration,
but let me say this: that in this statement on page 13 I was not tryin
to say that necessarily nothing could be done by legislation in this
aren. I think, as Mr, Schlei said this morning, and I would agree
with him, that if there was n reservation to the Executive so that he
could exercise what hus been called executive privilege, then it is con-
ceivable that something might be gained by legislation which would
carve out areas where Congress feols that disclosure should he made,
although I must say that my own personal opinion is that, as T said
at the heginning of my statement, the problems are not so mich the
law on the subject as the implementation of the law, \
T think if every department and agency of the Government would
honestly and conseientiously adhere to what is in the Administrative
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Procedure :‘Act now that there would not be too much of a problem,
and I think that is more the problem than what the law says.

Mr. Rumsrewp, You mention in your remarks this cf‘t'mger about
nuisance requests or frivilous requests, Haven't we in the Govern-
ment faced this problem in other arens, and isn’t it conceivable that
such a thing could be resolved by ohar%es for the effort that would

0 into producing the document or the information—the cost to the
overnment of supplying this? You mentioned the high school
student requesting voluminous information on White House records.
You mentioned that, did you not?

Mr. Snrrnr, Yes; I gave that ns an example.

Mr. Rumsrerp. I cannot conceive of a high school student if he is
goinito be charged for the amount of time %hut an employee is going
to take and the paper and materials to supply the records, making
such a frivolous request.

Mr, Saarn, I certainly feel that some provision would have to be
made for user chargeg for a lot of the area covered by H.R. 5012.

Mr. Rumsrerp, 1 do, too.
Mr, Sarrr. Because I really believe, if the bill were enacted in its

present form—and I have not emphasized this in my statement, and
perhaps I should—there would be a tremendous additional burden
placed on the Government, and we would have to hire a lot of people
to handle these requests.

Mr, Rumsrerp, I would personally feel that we should have user
charges on that type of thing, and that the burden should be on the
person who desires——

Mr. Samrrir, We get a lot of nuisance requests now.

Mr, Moss. Would you yield at that point{

Mr, RumsreLp, Yes, sir.
Mr. Moss. I think it has been clear from the very beginning of the

work of this subcommittee, certainly it would be very clear in any re-
port accompanying this legislation, commenting on the language on
page?,linel:

Bvory agency shall, in accordance with published rules stating the time, place,
an;.lls ‘P’;ocedure to be followed, make all its records promptly available to any
petson,

Now, we certainly intend that this be reasonable, the Government
not be put to any heavy costs or extra costs in compiling specialized
information, that which is available conveniently, "We are not ask-
ing here that there be a requirement imposed upon the agencies and
departments that they go in and compile exhaustive data for a person
who might just be curious, and certainly the consideration of any
appropriate charges is o matter this committes would not reject.

he proposal here is advanced as a reasonable proposal by reason-
able men to try to improve the availability of information to the
American public, and for no other reason,

I do not think any of the authors of the legislation is any less con-
corned over the need of this Government to operate in an ord‘erl?'
fashion than those in the executive department who are charged with
the responsibility of operating it.

Mr, Sarrir, Iam sure of that. o

Mr. Moss. I do not think we want to have information which would

be prejudicinl to the Government, to its security, whether it be fiscal or
military, be made available to nnyi)ody.
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I just wanted to make that clear that we are not asking here that
you inarshal up an army of new clorks to start gnthering information.

Mr, Rumsrero, I certainly did not mean to imply that your bill con-
templated that because I also introduced the bill,

Mvr. Moss, Yes; I felt that the response indicated that it might
have been contemplated, and that is why I wanted to make it clear,

Mr. Sarrir, T might make a point here, although it is not. entirely
relevant. We have a section of msévers in the Internal Rovenue Serv-
ice called the Power of Attorney Section that hus to examine powers
of attorney of lnwyers who claim to represent taxpayers,

The necessity for this is because there are all kinds of people who
come in and represent themselves and who state, “I represont John
Doe, taxpayer, and I want to get copies of returns or 1 want to got
information.” In many of these cases these people who wore just
trying to get—didn't represent them, or proviously did but no longer
do, or something like that—but just trying to get personal information.
This is why we have to have a very careful examination of the power
of attorney of every lawyer who comes in and claims to reprosent
somebody to make sure he does.

It is amazing how many people will try for one reason or unother,
business purposes, to find out who are szood prospective customers,
what their assets nre or something, to get nformation that is available
within the records of these Government agencies.

So that I merel Hoint this out to sny that I may be wrong, but J
think that if this li were passed, there would be a tremendous flow

of requests by people for information,

Mr. Grirrin, Mr. Chairman, may I usk n question at this point?

Mr. Moss., Certainly.

Mr. Grirrin, Mr, Smith, in the Treasury Department you have
regulations, I take it, determining what kind of information is avail-
able to whom, and how, and when, don't you?t

Mr. Syurn, Yes, we do.

Mr. Grirrin. And yet the thrust of your statement, ns I read it,
is that it is impossible for Congress to lny down any guidelines for
rules as to when and where information should be made available?

Let me say that I certainly do not advocate that income tax returns
should be made available to anybody or to the public generally. But
you derive Cyour powers in the Internal Revenue Service from laws

passed by Congress?

Mr. Syt Right, .
Mr. Grirrin. You would not have any record or any information

to reveal if it were not for the laws that Congress passes?

Mr. Syrri. That is right, .

Mr. Grirrin, And why can’t we, in passing those laws, also deter-
mine who, when, and how the information that is accumulated under
that Jaw would be made available? Your statement seems to imply
thnt.lilt. wonld be unconstitutional if we did so. I do not follow that

“Mr. Syarir. Well, T would like to make two or threa comments on
that, sir. One is that. while n great majority of the information that
we have is the result of luws passed by Congress, that there is other
information that we get, voluntarily given, which is at lest not the
direct vesult: in other words, it is not required hy any Inw to he given
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to us, such as tho voluntary questionnaires which banks and business-
men are now giving to the Government as to their international lend-
ing activities, for instance, .

Necondly, and I do not pose ns anything like the constitutional law
oxpert that Mr, Schlei is, but under our separation of powers, as I
understand it, while these Inws nre passed by the Congress and, there-
fore, we would not. get this information if it were not for the laws
gtsscd by Congress, once these laws are pussed by the Congress, the
‘onstitution ro.lposes in the President the responsibility and authority
for the faithful execution of them and, therefore, it may bo that even
though Congress begot the child, it does not have complete control
over the child nfter it is hegot, to put it blunt‘lg': .

Mr, Guirrin. Are you snying that Congress, if it could have provided
how such information would be made nvniinble, cannot amend the
original stutute—that we have somehow lost this legislative power that
wo would have had in the beginning?

Mvr, Ssrreir, Well, that is a very difticult question for me to answenr.
[ would only say this, that I am not at all sure but what even if you
provided as to how the information, how and when and to whom it
should be made available, that there might not be a situation in which
the President, for overriding considerations of the national interest,
would feel that he would not make it available.
bNow, this is getting into n very—an area that I am very uneasy
about.

Mr, Moss. Would you yield?

Mr. GuirrIN, Yes, I yield,

Mur. Moss, Are you saying then in the faithful execution of the law
the President has the right to disregard the law {

Mr. Syrrir, Nos beeause he has to support and defend the Consti-
tution und the lnws of the United States. But he nlso has the responsi-
hilities for the national security and various other things under the

Constitution,
Mr. Moss, He shall take care of the law, to see that the law is faith-

fully executed.

' Mu, Ssteenr, That is vight. T suppose in a situation where the over-
riding national interest that I referred to related to one of his other
constitutional or legal responsibilities. But I am getting into deep
water here and I think }mrelv and sim{ply I do not know the answer
to your question, T think, Mr, Schlei attempted to answer it this
morning, and I do not feel that I can do any hetter than he.

T wanted to make one further point. though before I forget it, sir,
Mr. Rumsfeld, that while we have set forth in our regulations the
cireumstances under which records ean be made available, we ran into
the same problem that we feel confronts the Congress in trying to
legislate in this avea and, therefore, item 6 of the list of things that
won't be diclosed is: “if the disclosure of the information would clearly
be inimmical to the publie interest.” S

Tn other words, we had to hinve n eatchall phrase in our regulations
because we did not feel that we could anticipate all of the possible
situntions in'the future, so that what we have in our regulations paral-
lels the point T was making with respeet to the logislation,

Mr. Restsrern, T havea question, Mr, Chairman,

On page 13 of yonr statement. agnin toward the earlier portion, you
say that you would not he honest with the committee if you did not
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express the conviction of the Trensury Department that no effort t
legislntion in this aren will bo beneficinl unless it roco!;nizes and con-
tains ex{)ress provision for the Ixecutive to prohibit disclosure of
information on grounds of the public interest. “'I'here is your Execu-
tive privilege ngain,
Mr. Sxrrit, Yes, that is the Executive priviloge.
Mr, RuasreLp, 'Why, if there is no lnw today which recognizes the
rinciple of Executive privilege, should the bill that the subcommitteo
18 considering bring it u‘)? oesn’t this stem from the Constitution?
Mr. Sarrit, I think the Administrative Procedure Act recognizes
this, The first pnrngmph of section 8 exempts from the provisions—
Mr, Rumsrerp, Was this the creation of it or did it stem from the
Constitution?
Mur, Swrmr, Well, no—the Administrative Procedure Act did not
originnte the doctrine of Executive priviloge; that is right.
x?]h'. 'I;CUMSI"BLD. That is my point, it did not create the concept or
authority,
My, GurrriN, Do you claim it recogmizes it though ¢
Mr. S»arrir, The Administrative Procedure Act?
Mr, GrirrIN, Yes,
Mr., Sarrrin, I believe it does.
Mr. GrirFiN, What section
Mr. Sxtrrir, The first sentence.

Mr. GriFrIn, I sce.
Mr, Russrerp. My point s I fail to see why the proposal that is

being considered by this subcommittee should contain oxpross pro-
vision for Iixcoutive qx'ivilege sinco this doctrine comes from the
Constitution and would exist, according to the people who subseribo
to this theory, as the Fentlemnn who u")peared this morning obviously
does, apart from anything we did or did not do.

Mvr, Swrrir, I would only say—

My, Rumsrern, You see my point?

Mr. Satrrin, Yes, I see gonr point,

I would only comment this way, that since it is in the law now and
it is a position which the Executive has taken traditionally since the
beginning of the Nation practically, if it were to be omitted from the
lnw now, and I am sure that if this committeo were to omit it from
the lnw now, they would make it clear they were omitting it becauso
they did not recognizo the validity of the doctrine of Executive privi-

e, then it scems to me that the bill would squarely raise this con-
stitutional issue,

Mr. Grrrrin, Would the gentleman yiold to mef

Mr. Rumsrerp, Certainly,

Mr, Grirein, I want to enter into the record a challenge to the
statement that section 8 expressly recognizes the doctrine of Executivo
privilege. T assume you are referring to the words “excopt to the ex-
tent that there is involved any function of the United States requiring

“secrecy in the public interest”—— :

Mr, Satrrin, Yes, 4 _

Mr. Grirrin, “Or any matter relating colely to the internn] man-

“agement. of nn ngency.”
Mr, Sarrrir, Tho first,
Mr. Grrrrin. Yes,




FEDERAL PUBLIC RECORDS LAW 65

Isthat the langunge that you ave referrving to?

Mvr, Sy, lﬁu # y i

Mr. Grirran, Naturally reasonuble men can differ on the meaning
and interpretation. Congress is detormining here that in those in-
stances it Is not necessnry to make o disclosure, but there is no express
recc;gnition of any doctrine of executive privilege,

Mr, RussreLn, In other words, you are snying Congress wrote that
and Congress could amend it or delete it or do anything it wishes,

Mr, GuirriN, Surely if there is any doctrine of exccutive privilege,
it is founded on the Constitution and not on that section,

Mr, Sy, I would certainly agree with that,

My, GrirriN, T do not admit n doctrine of executive privilege exists.

Mr, Smrrin. The Administrative Procedure Act did not creato the
doctrinoe of executive privilege, I would certainly agree with that, and
I do not think—I will even go so far as to suy that I do not think
it is important whether I agree or not that section 3 recognizes the
doctrine of exceutive privilege.

Mr, GurrrIN, You people in the agencies and departments may read

it that way.
Mr, Sarrrmn, T had always understood that is what it represented,

a recognition of it.

Mr. Moss. Would you yield to me? I would like to join in that
statement of my collengue that I certainly can find nothing in section 8
that recognizes the oxecntive privilege. It is n statutory expression
saying that any function of the United States requiring secrecy in the
public interest can be exempted from the provisions, But I do not
gee any recognition.

As n matter of fact, even the framers of the Constitution were able
to deal with secrecy when they felt they wanted to grant it. They did
grant it to the Congress in connection with the publication of a journal
of the proceedings of the Congress, They required us to publish it
excepting those portions which the Congress, in its judgment, deemed
required secrecy, That is the only place yon will find it. So they
were not unaware of the fact that there might be a requirement for
?gcrecy. But the only place they granted it expressly was to the

Jongress,

Now, T notice in the response to the letter I nddressed, the Febru-
ary 12 letter nddressed to the Treasury Department, that in response
to question No. 7, “What limitations are placed upon the availability
of records and files to the general public either by statute, rule, or
practice,” the Treasury’s response wasas follows:

The prineipal HUmitatlons plnced on making avallable records and files of
the Office of the Sceretary ave contalned in the following statutes. The relevant

regulations are generally those of the operating hurenus reported elsewhere,

A. Conflidentinl information in general: § V.8.C, 1002 as implemented by 31
CFR Part 1 18 11.8.C, 1003 8 U.K.C% 130h,

R, Income tax information : 20 1,8,0, 61083, 6104, 0106, 7213, K

Q. Informntion on refurng and order forma relating to narcotle drugs and
marthunfin ¢ 26 V8.0, 7237(6), ‘

D. Bank information: 12 U.8.C. 77: 18 U,8.C. 10006,

F. Classified Informntion affecting the national seenrity: 18 UK., 703, 704,
708 nnd 1,0, 10501 (1963), ns amended, and as implomented by Treasury Depart.
went Order No. 160, rovised, dated March 23, 1002, ag aniended,

. Miscollaneous information:

Information nffecting tho Reconstmietion Pinanece Corporation: 18 U.8.C.

1004,
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Coast Guard records of discharge books and certificates: 40 U.B.0. 648(f),
and the source of certain information received by Coast Guard officials: 4

L] 'OO { ]
Subpenas in libel suits aaginst the United States: 46 U.8.0, 784,
Confidential information obtained under the Fxport Control Act of 1049,

as amended : 50 U.8.0, App. 2026(0).”

Now, it. would appear that you, in this instance, cited considerable
additionn] material, additional statutory authority, as the basis for
the withholdini rather than relying upon the general provisions of
section 8 of the Administrative Procedure Act.

Mr, Smrra. Oh, yes, sir, .
Of course, the very first one wo list is, I believe is, § U.S.C. 1002

which is the Administrative Procedure Act. We do list that.

Mr, Moss, Yes,

Mr. Syaxra, Yes, sir,

Mr. Moss. The only interesting thing on 8 U.S.C, 22 that I would
like to raise, I remember before we amended that, that it was cited
bﬁ' most departments and ngencies time and time again as the au-
thority for withholding. You may continue.

Mr., S»atrra, ‘T have nothing further, Mr, Chairman, except to be
available to answer any further questions that you have,

Mr. Moss. Are thers further questions?

Mr, Kassf

Mr, Kass. Mr., Smith, you stated on page 12 of your statement
that the President has the constitutional responsibility under article
II to preserve the confidentinlity of documents and information,
What 18 the specific constitutional citation, article II what?

: Mr. Surra. Well, section 8, I think it is, to faithfully execute the
aws.
Mr. Kass. This was your interpretation?

Mr, Saara, Yes.
Mr. Kass. Thank you. Section 8 of the Administrative Procedure

Act, ns I nsked Mr. Schlei this morning, was passed in 1046. In the
19-year history of that section, do you think that the public information
section has really been a public information section in the light of the
legislative history of the section?

r. Sxrrir, So far as the Treasury is concerned, I think so. We
make everything available except where we feel it should not be made

available,
Mr. Moss, We have had a minimum of complaint agninst the

Treasury.
Mr, Grirrin, In fact, according to Drew Pearson’s column this
morning you may be ‘}évin out too much information,

Mr. Sarrrar, We get it both ways. o
M, Kass. Yet in your answer to Mr, Moss’ questionnajre the very

first citation given earlier was 5 U,S.C. 1002 not for public information
but for withholding this information.

Mr, Sarrir, Yes, sir. | | | :

Mr, Kass, If the Trensury Department—yon touched on that earlier
with Mr. Rumsfeld—were nuthorized to charge reasonable fees for
obtaining the information, would this relieve the problem that you
spoke of—the malicions, the evil, or the meddling purpose?

“Mr. Sarrir. Well, it would enable us to hire the people and make
the facilities available for whatever volume of requests wonld come.
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I porsonally think somewhere along the line there that the taxpayer
should not he askerd fo foot the bill for o lot of trivial, meddlesome
requests for information where there isno real need for it,

fr, Kass. Do you mean the taxpayer, in general, or the individual
taxpayer or the individunal citizen f
v, Sarrrir, T mean T am talking about the tnxﬁmyors in general,
Of course, a8 you sy, if we had user charges, then the person request-
ing it wonld pay a fee, but you have got employees on the rolls and
coming up for ]ponsions after 25 or 30 years, and so on, I just do not
think it is good government even where they pay for it to provide a
facility for a useless request for information, .

Mr, Kass, But don’t you, in fact, have specific statutory authority
for user chargesin 5 U.S.C. 1407

Mr. Surrn. T am advised by Mrs, Lloyd that we do have authority.
I do not know the full scope of it without examining that question a
little further, but I know there is basic legislation for the establishment

of user charges,
Mr, Kass, Mr. Smith, what is your present authority for withhold-

ing income tax returns?
fr. Sarirnr, T think it is cited in that response of ours: 7213, title

26, 7213, I believe, is the basic——

v, Kass. As you read H.R, 5012, if that bill were enacted, would
that in any way change the existing statutory authority given you by
the Congress to withhold those income tax returns?

Mr. Smiri. Well, I meant to mention it in my statement and I
neglected to Lmt it in there, but we have been quite concerned to try to
figure out what the legal effect of section 2 would be both as to the
speciflc statutes and ns to 18 United States Code 19085,

I would certainly think that there might be some disagreement as
to whether those statutes were overridden and I would certainly rec-
ommend if this bill were acted upon, that you might want to wish to
consider specifying in some way the impact of this bill on some of
these other statutes,

Mr. Kass, Mr, Smith, you understand it is not the intention of the
bill as drafted and as introduced by the members of the committee
and others to repeal any existing statute which authorizes the De-
partment to withhold information such as income tax returns?

Mr. Sy, Well, I am glad to know that. 'We were not sure.

Mr, Kass, What is your present~—-

_ Mr. Moss. You wero not sure? What does the language on page 8,
line 5, mean{

Mr. Smrrn. Well, I am talking about section—

Mr. GriFrin. Section 2 of the bill, |
My, S»rrit. Section 2 of the bill which says “All laws or parts of

laws inconsistent with the amendment made by the first section of this
actare hereby repealed.”” , y -

Mr. Kass. But, Mr. Smith, taking section (¢)—“this section does
not authorize withholding information from the public or limiting the
availability of records to the public except matters that are,” and then
skipping down to exemption No. (8) “specifically exempted from dis-

closure by statute.” : |
Mr. Sarrrin. Yes; I should have said that our main worry was the

impaet of this upon 18 1.8.C. 1005,
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Mr. Kass, Well, now, how would this bill, which specifically ex-
empts from disclosure matters which have been exempted by statute,
affect the Trade Secrets Act ¢

Mr, Saira, Well, 1005, ns I recall it, prohibits disclosure of con-
fidentinl information except as authorized by lnw, and when fou got
into this question of this section 2, if it were enncted, is it authorized
by law? I mean does section 2 have the effect of meeting tho test of

1905. I think that is our point.

Mr. Moss, Ithink itisu very good point,

Mr. Kass, Mr, Smith, in your opinion could this matter be suffi-
ciently covered by the legislative history or would your dopartment,
faced with this statute if enncted, still have that problem? .

Mr, S, Well, we certainly would be amenable to any guidance
?iven in the legislative history, and we would endeavor to interpret
¢ naturally in the way in which it was intended by Congress, But I
would merely suggest that there might be some way in which this
could be clarified a [ittlo bit in order to avoid that problem,

Mr, Kass, Mr, Smith, what is your present statutory authority for
withholding your own trade secrets?  You started to mention that
earlier, doulimxI with ink and paper processes for making money?

Mr. Syrra, I think that it is contrary to the public interest.

Mr. Kass, So thestatutory authority— .

Mr. Smrti. I do not think there is any specific statutory authority
we could point to for that,

Mr, Kass. You would not point to 5 U.S.C. 1002 ¢

Mvr, Sarir, Well, that is rublio intercst, I think we would say
within the meaning of 1002 that the process for making the ink and
&uper for our currency must be maintnined n secret in the public in-

rest within the meaning of—yes, I suppose we could cite 1002,

; %6‘.2]?{4\88. So then your specific statutory authority in this instance
8

Mv, Sarrrir. It would be the only specific one,

Mr, Kass, These are trade secrets or other informational matters
which your department has, on its own, developed ?

Mr, Smrrir, Yes,

Mr. Kass. And not given to youby anevbody clse?

Mr, Ssrru, Yes, and I might say there are other cases of that.
For instance, the Const Guard is constant] developing various kinds
of equipment, clectronic and otherwise, that it uses in its various
activities,

My, Kass, Are these patented ?

Mr.tSm'm. Port security activities, Some are patented and some
are not.

Mr, Kass, Mr. Smith, as the lnw now stands, § U.8.C, 1002, who,
in your opinion, is a person properly and dirvectly concerned who should
be given information, who should be given Government information ?

fr. Syrrar, Well, I think it depends upon the nature of the pro-
coeding, of the subject matter, - It is hard to generalize. IDut ob-
viously, let us say a man who applies for o gold refiner’s license is
properly and legitimately concerned with the documenits that he sub-
mitted to the Trensury, ‘ .

For inst‘an‘ce. if ho wants to get them back later on or remember
what he said in his applieation § in the case of a corporation, a majority
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stockholder, or even o lm'{;e stockholder, heirs, the heirs of that same
person who applied for the gold license, This is the general area in
which wo congider who is proporly and legitimately coneerned,

Then in the case of the m{;ulntions of our specific burenus that
earry this out, for instance, the Office of Domestic Gold and Silver
Operations, I believe they spell out. who they do consider to be directly
concerned, but it is hard for me to genernlize thronghout all the
operations of the T'reasury Department, for instance, in any given
typo of situntion because they vary, whom we would consider properly
and legitimately concerned.,

My, Kass, But. for the record on the case you illustrated, would not
that information fall specifieally under trade seerets and commercial
or financinl information obtained from the public and privileged or
finnﬁdo;niulmtlmt information given on an application for n gold

cense

M, Sarerir Tt might, yes, but T think we could cite some of such
type of infermation that we wonld not feel was covered,

My, Kass. In the goneral sense on the availability of information,
though. Mr. Smith, should thero be a distinetion bet ween any person
seeking information and those persons who are properly and directly
concerned ¢

My, Syren. We believe there should bej yes, sir.

Mr, Kass. Should there b criterin based on “properly and directly
concerned,” or should the eriteria be more properly hased on the t,y[:o
of i.xllflolrngation that you are going to make avallable or not make
available

Mr, Sarern, Well, T think that for a general statuto it. is very diffi-
cult to come up with any formulation more specific than something
like properly and legitimatoly concerned or words to that effect.

I think that in applying such a requirement the agencies and bureaus
should spell out what their determination is in any given situation so
that it is clear to the public and to the Conﬁress, indeed, if they look
into the matter, how they are implementing this.

Mr. Gurrein, Mr, Kass, could I ask a question at this point $

Mr, Moss. Certainly.

Mr. Grirrin, As an example, suppose that the gold balance, our
gold balance, continues to go down. Could you in the Treasury De-
mrtment. decide some day that it is not in the gublic interest to
His%l;»so what our gold balance is from day to day? Would you do

ngt
Mr, Sarrrrr. We nctunlly do not disclose it. from day to day. Wo
g)ublisstlll information as to our gold transactions with a lag of 2 or
3 months,

Mr. Sarrir, Something like that.,

Mr, GrireiN, To or three months$

, M, Sarrmn, And we feel that it could be disastrons under certaln
cirenmstanees to publish the information about our gold in interna-
tional foreign operations, international gold operations,

Let mo give you an example, You m‘iﬁht have o number of situn-
tions coming tagether that wonld, all of which might be, unsettling to
confidence in the dollar, and don’t forget we have to worry not only
about. Amerienn eitizens’ confidence in the dollar, but. foreigners, and
lets say right. at that point France buys 2150 million worth of gold
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from us, o bigI urchagse. Tomorrow we mug' '‘buy $50 million worth
of gold from Italy, Turkey, and so on, so that in the next day $50
million from some other countries, is purchased, and when our 3
months’ statistics come out it is 2 or 8 months later, there is $100
million of purchases balanced over against $150 million of sales, but
at any given time, if we had to make available immediately in some
of these international monetary operations of ours the information it
could counteract iuet exactly what we are trying to accomplish,

For instance, whe we are performing exchange operations in foreign
markets to maintain the price of the dollar in those markets, if the
speculators knew how much we were spending to support the price or
to push it down, either one, it could operate exactly contrary to what
we aretrying to nccomlilish in those operations,

Mr. GrirrFIN, Well, I do not know whether it is good policy or not,
but have I put mY finder on some information that would not be ex-
emf)t, under the bill as we have drafted it? 1In other words, under the
bill would & person be able to get information on a doy-to-day basis?

Mr, Sy, I think there is some that would not be covered. Of
course, here again we get into this point I made about what is national

defense,

Mr, Moss. Do you classify it?

Mr, Syirn, The breadth of national defense,

Mr. Moss. Do you classify this information{

Mr, Syrra. I do not think--no, we do not, not these actual transac-
tions, I do not think they are classified. National security classifica-

tion,
Mr, Moss. What other type of classification are you authorized to

usef
Mr, Sxtiri,. Well, none, except our own official use administratively
which merely means contrary to public interest to give it out at this

time.
Mr, Moss, Are the persons who have access to this information

cleared by any form of clearance procedure?
Mr, Satrrir, Oh, yes; indeed,

Mr, Moss. At what level ?
Mr, Sarri. Well, the whole Office of the Seoretary which largely

controls these transactions are all cleared for top secret or higher,
Mr, Moss, Is this information handled as though it were classified

Mr. Sairin, Yes, sir.
Mr, Moss, It is given all of the protection that would be given to

classified material?
Mr. SamirH, Are you ta.]kinF about information on gold transactions
or foreign exchange transactions?
Mr, Moss, That is right, the ones we have just been discussing.
Mr. Smrri, Yes, sir.  That is very carefully protected; yes, sir.
Mr. Moss. For all {)‘racticnl purposes it is treated as classified infor-
mation, then, isn't it '
Mvr. Sarrrr, It is handled in the snme way s yes, sir, N
Mr. Moss. And the authority to handle it that way is your 10501,

is it not?

Mr. Symrra, Well, sir—
Mr. Moss. In other wordsri you have not withheld a classification be.

cause you thought 10501 failed to cover it, have you?
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Mr. Sxuru, Well, I think the answer is this, sir, that we are cog-
nizant of our responsibility not to classify as national defense infor-
mation, not to abuse this classification authority of national defense
information,

Now, for this renson we use that type of classification very epar-
ingly. But, on the other hand, there is information of this t{{m at
we consider it would be seriously contrary to the public interest to have
revealed, at least the timing of it, which we curefullﬁ safeguard,

Mr. Moss, Then, if you felt that this is material which is so sensi-
tive that it has a direct impact upon the national security rather
than the national defense—I do not think you separate the two, but
let us nssume that you can—then isn’t the authority for classif'yin
gelficienté in not recognizing national security rather than nationa

efense

Mr. Smita. Well, there are some other considerations here that I
ought to mention, probably. For instance, whenever we buy or sell
gold it is with a foreign country.

My, Moss, Yes,
Mr. Sarrear. And so it is a transaction that we are not completely

at liberty anyway to give information on, make public, because if they
are selling gold 1t may be contr%?r, the{hmaz consider it contrary, to
their interests to have it publicized that they had to sell gold to us. So
tshtangonn it is not information that is owned entirely by the United

ntes. ,

Mr. Moss, That is s’peciﬂcally exempted.

Mr., Sy, What

Mr. Moss. That is specifically exempted by this proposed legisla-
tion, under “foreign policy.”

Mr. Satrar, Right. I think as to gold transactions they come under
foreign policy, I think a better example would be our foreign ex-
change operations in foreign markets where we are not selling to
foreign governments or central banks, We are oPerating in exchange
markets where private individuals and institutions are buying and
solling foreign exchange. There the foreign policy exception does
not come into play. )

Then you get into this %uestion about a little wire saying “I bought
500,000 marks today.” That one thing in and of itself, is the national
defense going to stand or fall if we give out that information? I am
sure nobody would sny that the country was going to fall if we gave
it out.

On the other hand, if you had a trend in the market, and there
were o series of transactions over o period of 4 or 5 days, it could be
very serious. I think this is one renson why we do not attempt to
give this the national defense type of classification, ,

Yot we feel it is very sensitive information, at least as to the tim-
ing of the relense of it. It is like this silver thing that I referred
to about our coins. When we make our report within the next couple
of weeks to the Congress on the coinage situation and what we propose
Congress ennct about it, we are going to give the Congress a wealth
of information. We are going to lglve them everything we have.

But if in these lnst 8 months while we were polishing thig up we
had to give out little bits and pieces of it, we would have had a con-
troversy raging and speculation and everything else going on,
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Mr, Moss. You know I do not. think that is contemplated under this:
“Every agency shall, in accordance with published rules stating the
time, place, and procedure to be followed, make all its records promptly
available to any Person,” and I think some of the records you are
discussing could be covered under appropriate rulemaking, Your
report on a matter of coinngoe is not complote, At the moment it re-
flects no offieinl records. It is n proposed, it is an interim report; it
is an internal memorandum covered here under “interagency orv
intra-ngency memoranda or letters dealing solely with matters of Inw
or policy.”  Your recommendations to the Congress are a matter of
policy, solely, You may put in a lot of stuff to support it, and if it is
not. brond enough to cover, I think you could suggest to us that we
mnkat n modification or cover it by approprinte language in the
report,

My, Sawenr, Well, factual information, for instance, I had a re-
porter on the phone the other day about when are we coming up with
our coinage recommendations, and I said I hoped very soon, IHe snid
“What alloys have you tested at the Philadelphin Mint?” Well f
snid, “We have tested a whole bunch of alloys, all feasible possibf]l-
ties.” He said, “Did you test this one?” and he mentioned n specific
metal or mineral, \

Now, there is factunl information that if we read this right is not
covered by inteimal memos on Inw or policy. We have statistics and
wo have records of tests and things, just factual information
which could be very damaging to give out at the wrong time, and
yet I do not believe wo would say that it is covered by internal memo-
randums of law or policy.

Mr, Moss. We have gone into n lot of matters here today, and it
seems to mo you eannot have a memorandum dealing solely with law
that does not cite fact, and it is inconceivable to me that you could
lfuwe o memorandum dealing solely with policy that does not cite

act.,

Mr, Smrrw, Well, I would suigest, sir, that I think that word
“solely” is not helpful in there, because this is what, partly what.

ives us concern, that if it has got some fact in it, and if you read
this one way——

fbllv. l)foss. If you cite a statute, that is o fact, is it not, and a matter
of law

Mr, Sarrrt, Bat if we had an internal memo discussing policy,
but along with it in there are some statistics, some facts, let us say,
on testing coins, then I would not regard that memo as denling solely
with matters of lnw or policy, at least that is the way I interpreted
this provision, . |

Mr. Moss, Mr. Smith, let me say that your discussion is very help-
ful, and I appreciate it. But I can only observe that tho tendency
in agencies is to regard these things very narrowly when we discuss
them in n committee, and very broadly when they administor them,

Mr, Kass, Mr. Smith, would your agency have any objection to
releasing those memorandums denling soloy with facts—in other

A worda facts compiled for your agency, no policies, no Inw, no inter-

protations, just facts, nctual investigation reports, nceident investign- -
tion reports, in the Const Guard or other things like this? -
Mz, Sxrrin. Oh, yes, there are cortain ones that we would,
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My, Kass. So there would be some objection even to specific factual

memorandums after all—

Mr, Syirin, Yes,

Mr, Kass (continuing). For roleaso, - '

My, Sarrrat, I cannot emphusize this question of timing too much,
Something that. could be very dumaging to boe put out toduny, we wonld
be glad to give anybody 2 wecks from now. I think the matter—

Mr, Moss, But the ngency shall, “in accordance with Publwhed
rules, stating the time, place, and procedure to be followed.!

Mr. Kass, That s in the bil ,Jine 2, pago 2.

My, Sarin, Well, I thought that was merely saying between the
howrs of 9 and 5:80, at such and such an address,

Mpr., Kass. I suppose you could ulso say botweon 2 and 4 am,, on
Sunday morninlg?

Muv, Sari, But if you mean timing, if you mean that when some-
body asks for something and we suy you can check in 6 months from
now, I donot believe youmean that,

My, GrirriN, You get into o discussion of that word “promptly”
inJine 3, don't you?

Mr, Moss. That is right.

My, Kass. Mr, Smith, you objected to the phrase “clearly unwar-
ranted invasion of personal Frivucy.” Why{

Mr. Sarrmar, I almost took that out, but it seemed o little funny to
say in a law you had to exempt sometfxing cleavly unwarranted, But
if it was just plain unwarranted that you should give it out.

Mr. Kass, Does not your own regulation that you cited earlier this
afternoon stating something about those matters which are “clearly
inimieal to the public interest,” what is the difference between that—

Mr, Sarra, I think there is a big difference there, because this puts
the burden on us. In other words, this is the empﬁmsis which is on
not withholding. I think there the word “clearly” puts the burden
on the Government a%eng to give it out.

Mr, Kass. Whose burden would this be under the “clearly unwar-
ranted invasion of personal privacy”?

My, Sarrrir, I suppose it is the same situation, although I still must
say that if it is an unwarranted invasion of personal privacy, I cannot
ses why Congress would want to say it should be given out. Itisa
minor point, though, I must say, I almost took it out of the statement
beeauso I do think it is a little petty, that point. It offended my sensi-
bility a little bit. . ,

Mr. Kass. Mr. Smith, one other question: We were talking earlier
about, the concept of persons properly and directly concorned. Who
sots the criterin as to who is a person properly and directly concerned

in your agency ¢ ,
Ir, Satrrir, I would say it was the head of the department and the

heads of the burcaus that ]oromul gate these regulations,
Mr, Kass. Do porsons in other agencies and departments fall under

the eategory of persons groperly and directly concerned? |
Mr, Sstrrar, It depends upon whether they have a legitimate need

in thelr activities, they ave authorized by law for the particular type

of information in question, |

- My, Kass, I am tnlkin% about, for oxample, the Department of the

Treasury files, compiled for whatever purpose and given then to the

43 - 21805 -~ pt, Joou = 0
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Department of Justice for litigation purposes. Do you make a deter-
mination as to whether the geople looking at those files in the Justice
Department are properly and directly concerned ¢

Mr. Surra. We make them state what their need for them is and,
.of course, in a gﬁo;at many cases it is our own litigation in the sense
that the J ustice Department are the trial attorneys for most all of the
litigation in which the Treasury Department is a party. We do not
do our own trial work except in the Tax Court. All the rest of our
trial work is done by the Department of Justice.

Mr. Kass. Are there any clear fuldelines spelled out by the De-
partment of Treasury as to who will be a person properly and directly
concerned for any information given out ?

Mr, Saira, Well, I believe that some of our bureaus’ regulations do
spell it out. For instance, I happen to know, because it was one I saw
not too long ago, I do not believe I have it with me, in the regulations
of the Office of Domestic Gold and Silver Operations, which issues
licenses to processors, and refiners of gold, they have specified in there
who are entitled to obtain information contained in the records of the
licensing division on gold licenses and they also state that anybody
can come in and find out if a given company has a gold license, and the
size of it. In other words, how many ounces they are entitled to hold

at any one time in their possession.
rs. Lloyd informs me that the Bureau of Customs specifies in its

M
reﬂlations who are directly and legitimately concerned.
r. Kass. Have you supplied that information to the committee in

your questionnaire or, if not, could you supply it ¢
Mr. Smrtu. We will check our questionnaire and if it is not in here

we will be happy to supply it.

DEFINITION OF PERSONS PROPERLY AND DIREOTLY CONOERNED UNDER SECTION 8(c)
OF THE ADMINISTRATIVE PROCEDURE ACT A8 SET FORTH IN REGULATIONS OF THE
OFFICES AND BUREAUS IN THE TREASURY DEPARTMENT

This memorandum provides information for the record of the hearings on H.R.
5012 and related bills before the Subcommittee on Foreign Operations and Gov-
ernment Information of the House Committee on Government Operations on the
definitions used within the Treasury Department of “persons properly and di-
rectly concerned” to whomn matters of official record would be made available un-
der section 3(c¢) of the Administration Procedure Act. This submission covers
definitions provided in the regulations of the offices and bureaus of the Treasury
Department in addition to the information on this matter previously provided
to the subcommittee in the reports of the offices and bureaus of the Department
in answer to the subcommittee’s questionnaire on the operation of section 8 of
the Administrative Procedure Act. :

There follows a discussion of the pertinent provisions of the regulations of
the offices and bureaus approximately in the order in which their reports were
presented in the submission of the Treasmg Department on March 16, 1965, in-
cluding the regulations of the Office of the Comptroller of the Currency reported
later to the subcommittee. Where the reports detail the information requested,
it is referred to, but not reproduced here. Since the regulations vary depending
upon the character of the official records concerned, the character of the records
is indicated to the extent relevant, This submissfon includes reference to the
furnishing of official information by a bureau to persons considered directly con-
cerned therewith without specific request from such persons, This submission
does. not include reference to the regulations on making available to the public
final opinions and orders pursuant to section 8(b) of the Administrative Pro-

cedure Act, /
1, OFFIOE OF THE SEORETARY .

Title 81, Code of Federal Regulations, part 1, subpart A, provides for the dis-
closure of official information pertaining to the various divisions within the Office
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of the Secretary and certaln other offices of the Department. Section 1.2(f) pro-
vides that requests for information shall be addressed to the Administrative
Assistant to the Secretary (now the Assistant Secretary for Administration) and
shall state the “interest of the applicant in the subject matter and the purpose
for which the information is desired,” Further, if the applicant is an agent
or attorney acting for another, “he will attach to the application evidence of his
authority to act for his principal,”” Subsection (g) provides that the determina-
tion will be made “on the basis of the nature of the information desired” and
that the determination will be made by the Administrative Assistant to the Sec-
retary or the Secretary of the Treasury, the Under Secretary, an Assistant Sec-
retary, the Fiscal Assistant S8ecretary, or the General Counsel.

The following offices which responded sefarately to the questionnaire are also
co::rled by the disclosure regulations in title 81, Code of Federal Regulations,
part 1: ‘

2. Ofice of the Assistant Secretary for International Affairs.
3. Ofiice of the Fiscal Assistant Secretary.

5. Office of Foreign Assets Control,

6. Office of Law Enforcement Coordination.

9. Bureau of Engraving and Printing.

¥} OFFICE OF DOMESTIO GOLD AND BILVER OPERATIONS

The special regﬁlatlon . nfarmation for this office (title 81,
OFR, Cum, Supp., pt, 98 )

the subcommittee, A hom official business rec-
ords deemed copfidential are avallable are described in Aye paragraphs. They
tneclude applicants for gold licenses, plicants who have been denied licenses,
and persons Avhose licenses } beeh revoRed, any agents oR the foregoing, or
their succegSors in inter drsons may\secure confidektial information
concerning ses in which Ahey have an inderest. In addi-
tion, disglosure nray te 8 g Oucerned” upon
the shoying of a churt order in pendiny n leu theyeof with the -
written/consent of the person- . der the reg-
ulations. (terest/may \be advised of the form

Thejroster of all persons anrolled t praotide and the roster of all persons dis-
barrei or suspended fro ! able Matters

s\properly & ly ed
set forth the interest of the applic :
. gy or agent he

should atch evidence g » s principal/(81 OFR 10.90,

The disclosur egulations of the Bureau of Customs, tiffe 19, Code of Federal
Regulation, part 2B,describe the official records of custefns business transactions
which are held confidential because the disclosureould be detrimental to ‘the
interest of the parties involved without furthérifig public interest, Section 26.4
provides that the information ¢ontatme® IR such pa{)ers and documents may be
made available to the importers, expo:ters or their duly authorized brokers,
attorneys or other persons directly in interest, or other agents, Provisions are
included for disclosure of documents in litigation.. Section 20.5 provides that an
accredited representative of the press may be permitted to examine vessel’s
manifests and summary statistical reports of imports and. exports and to copy
for ?ubllc information data not of a confidential nature. - Certain limitations on
the information which may be copied from outwéird and inward manifests are

specified. Accredited representatives of regularly established assoclations are -
permitted to examine vessel’s manifests for the purpose of securing data relevant
to merchandise of the kind or class in the imports of which the association is in-
terested, aubject to other provisions of the regulations. -
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10. BUREAU OF ACCOUNTS

The regulations on disclosure of publie records in the Bureau of Accounts in 31
CFR 270.2 describe the officinl records as including appropriation accounting rec-
ords, collection and disbursing accounting records, accounting records relating
to Investment nccounts, and others, The regulations state that certain of this
information is held confidentinl “because it relates to the personal finaneial trans.
actions of individuals or corporations, or because the disclosure of information
would clearly be inimical to the public interest.” A request for information in
these records *“‘should set forth the interest of the applicant in the subject mat-
ter and the purpose for which information is desired.” The determination of
disclosure will be made by the Secretary, the Under Secretary, or the Fiseal

Assistant Secretary.
11. BUREAU OF THE PUBLIC DERT

The applicable regulations are 81 CFR 823.2, They state that apart from
records pertaining solely to internal management the records “pertain to the
purchase and ownership of Government securities and transactions in connec-
tion therewith.,” The further provide: “These records ordinarily will be dis-
-closed only to the owners of such securities, to thelr executors, administrators
or other legal rvepresentutives or to thelr survivors, or to investigative and certain
other agencies of the Federnl and State Governments, to trustees in bankruptey,
receivers of insolvents’ estates, or to Federal and State courts, where proper
order has been entered requesting disclosure of information.,” MThe regulations
explain that the records are held contidential as to other persons “for the reason
that they involve private financial affairs of individuals, organizations, and
others who purchased Government securities in the belief that in so doing their
affairs would not be exposed to public scrutiny.” A request for information
“should be accompanied by a statement of the rensons why such information
is requested and evidence that the person requesting information is entitled

thereto.”
13, OFFICE OF THE TREASURER

The regulations of this Office on records digclosure (31 CFR 351.2) describe
the official records as including “paid checks and records thereof ; retired obliga-
tions of the United States and records thereof ; records relating to coin, bullion,
and currency ; and various accounting and other records relating to the functions
of the Office of the Treasurer.” Certain of this information is held confidential,
the regulation states, “because it relates to personal financial transactions of in-
dividuals or corporations, or because the disclosure of the informatfon would
clearly be inimical to the public interest.” A request for information “should
set forth the interest of the applicant in the subject matter and the purpose
for which the information is desired.” The determination of disclosure will be
made by the Secretary, the Under Secretary, or the Fiscal Assistant Secretary.

13. INTERNAL REVENUE BERVIOE

The regulations on disclosure of tax returns are based upon provisions in the
Internal Revenue Code. Under 28 U.8.0, 6103(a) the bulk of tax returns shall
not be open to inspection except by Presidential order. Subsection (b) (1) per-
mits proper officers of any State to have access to returns or abstracts thereof
of any corporation, Subsection (b) (2) provides that the designated representa-
tive of any State body or commissfon charged with the administration of the
tax laws of the State may have access to all income tax returns but only if the
purpose is to aid in the administration of State tax laws or to furnish local tax
authorities with information for tax administration purposes., Written request
of the Governor is required. Subsection (¢) allows stockholders owning more
than 1 percent of the outstanding stock of a corporation to inspect the annual
income return of such corporation. Subsection (d) provides for the furnishing
of any data of any character contained in or ghown by any return to the Com-
mittee on Ways and Means of the House of Representatives, Corimittee on
Finance of the Senate, the Joint Committee on Internal Revenue Taxation, or a
select committee of the Senate or House authorized to investigate returns or a
joinlt committee so authorized by concurrent resolution, sitting in executive
session, ‘ : . _

The regulations issiied pursuant to Executive orders are as follows

Under 26 CFR 301.6103(a)—1, certain tax returns are open to inspection by a
tnxpayer making the return and by certain others including the taxpayer's ad-
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ministrator, executor, or trustee, by partners, corporate officers, recelvers, or

trustees in bankruptey, and by heirs, next-of-kin, or beneficlarles having a “mate-
:(‘lnlblnter(es)t)whlch will be affected by information contuined in such returns”
subsec., (¢)).

Properly authorized State tax ofiiclals and tax officials of the District of
Columbia and Puerto Rico may inspect estate, gift, unemployment, and certain
excige tax returns filed in an IRS district within or including that State or
political entity, if for tax administration purposes. If flled in another district,
the returns may be inspected if identified with particularity (subsec. (d)).

Officers and employces of the Treasury Department may inspect tax returns
where their officlal duties require it, but inspection by anyone not in the Internal
Revenue Service for reasons other than tax administration must be on appllea-
tion in writing by the head of the bureau (subsec. (e)).

The head of another executive department or other Federal establishment
or one designated by him may be granted permission to inspect an income and
other tax return {n connection with a matter officially before him, but the request
must be made by the head of the department or agency and must state the reason
why examination is sought (subsec. (£)).

Where necessary in the performance of officlal dutles, U.8. attorneys and
Justice Department attorneys may be granted permission to inspect income
and other tax returns, but their requests must state why the information is
desired. Where inspection is to be made by a Justice Department attorney,
the application must be signed by the Attorney General, Deputy Attorney
General, or an Assistant Attorney General (subsec. (g) ).

Under section 801.6103(a)-100 et seq. and the Executive orders which these
regulations fmplement, seven governmental agencles, and specially authorized
committees of Congress are permitted to inspect certain types of returns neces-
sary to carry out particular Government functions. In every case the inspection
is to be authorized or requested by the chairman or other Government head
and to take place with the approval of the Secretary of the Treasury or Com-
missioner of Internal Revenue, and the information obtained is to be held
confidential except to the extent necessary to carry out the purposes of inspection.
The Government entitles covered by these regulations are the following:

The Department of Health, Education, and Welfare with respect to
income tax returns as needed in the administration of the Social Security
Act, as amended (subsec. (a)-100).

Committeen of authorized by Executive orders to inspect those
returns specified in a resolution adopted by the committee in accordance
with the rules of the appropriate House of Congress (subsec, (a)-101).

Securities and Exchange Commission with respect to corporate and
individual income tax returns and statistical transcript cards as necessary

. in ntborhl:ng atatistical information to carry out functions under the

_Securities Exchange Act, as amended (subsec. (a)-102),

Advisory Commission on Intergovernmental Relations with respect to

income and other taxes for the purpose of making studies and investiga-
tions leading to recommending methods of coodinating and simplifying tax
laws and administrative practices (subsec, (a)-103).

Department of Commerce with respect to income tax returns for the

t(ak,ln o:)t such data as the Secretary of Commerce may designate (subsec.
a - .

Renegotiation Board with respect to income tax returns for the taking
%5 l;nch data as the Chairman of the Board may designate (subsec. (a)-
Federal Trade Commission with respect to income tax returns of corpora-
t(lo;)sisg)an aid in executing the Federal Trade Commission Act (subsec.

a - .

Board of Governors of the Federal Reserve System and the Federal
Reserve banks swith respect to the information return made by a com-
mercial bank concerning loans and commitments to forelgn obligors under
the Interest Equalization Tax Act (stbsee. (a)-107).

14, BUREAU OF THE MINT

The regulations of this Bureau governing disclosure of officlal records are
contained in 81 CFR, Cam. Supp, 62.28. This section provides that the official
records of the welight and value of gold and silver deposited with the mint and
of other mint matters are confidential because they contain information of a
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confidential nnture concerning the commercial and industrinl aftatrs and aotiv.
ftles of Individunls and cnterprises and beeause to permit general inspection
of these documents would violate publie and private confidence, However, these
records are avallable for inspection by depositors of gold and sllver who may
Inspect documetits relating to thelr deposits and by persons properly and dirvectly
concerned, upon furnishing n court order in pending litigation, or with the
written consent of a person authorized to Inspect the documents under the
regulations. Records are also available upon official requests of Federal or
State governmental agencies or officers thereof acting in thelr ofticlal eapacities,

18, BUREAU OF NARCOTICS

The distribution of information held in the Bureau of Narcotles Is governed by
a number of Federal statutes and the regulations Issued thereunder which are
cited and described in the response of the Bureau to questions ¢ and 7 of the
subcommittee’s questionnaire. Because of the extensiveness of this material it
18 not reproduced hore. It should be noted that interpretations of the narcoties
lIaws and regulations are furnished to the general public on reguest and
particular compilations of the laws and regulations are furnished to profes.
slonal persons. Further, interpretations concerning drugs are furnished to the
drug industry. The records anad files of the Bureau with respect to violations of
the narcotic laws are held confidential for good cause and because certain eriminal
files are classified and require secrecy in the publie interest,

16, U.H, COAST GUARD

The Const Guard has general regulations on the disclosure of records and
additional regulations on disclosure relating to particular statutory activities,
The general regulations are contained in title 83, CFR, subpart 1.10. This sub-
part provides that official records and documents, except those classified as
“confidentinl” by reason of military necessity or for other good cause, “will be
made available for examination by persons who have legitimate and valld reasons
for seeking access to such records,”

Title 40, OFR, subpart 8.10 provides for the disclosure of information regard-
ing shipment and discharge of merchant mariners. Secction 8.10-1 states that
upon inquiry information will be relensed “as to the dates and ports of the com-
mencement and termination of dll voyages by merchant vessels for which shipping
articles are signed before shipping commissioners.” However, other information
contained in shipping articles or loghooks required to be kept by the Coast Guard
will be released only to a limited extent. Under section 3.10-5 the application for
this information must identify the applicant and, if he is a representative of
another, must specify the nature of the répresentation and attach proof when
required. The agpllcatlon must set forth the interests of the applicant in the
subject matter, the purpose for which the information is desired, and whether
it Is intended for use in prosecuting a claimm against the United States, Section
3.10-10 governs the obtaining of Information by representatives of any patty.
Section 8.10-10 specifies the particular persons, such as the master, owner, ete,,
who may obtuin information from shipping articles, This includes any officer of
the United States, or of a State, Territory, or political subdivision, or the Dis-
trict of Columbia acting in the course of his official duty. Section 8.10-26 provides
the same specifications of persons who may obtain information from officlal log-
books. Logbooks may, in addition, be examined by a member of the crew, a
passenger, an underwriter, or an authorized representative of such a person who
was connected with the particular voyage for which information is sought.

Title 46, OFR, subpart 136.18 provides for the disclosure of records relating to
marine investigations. Information as to the time, place, and general subject
matter of investigations will be released upon inquiry except when such informa-
tion is confidential for security reasons. Other information relating to such
investigations will be released to a limited extent. Under section 136,18-5 the
applicant must be identified and his representative, if any, must provide proof
of his designation. The applicant must set forth his interest in the subject mat-
ter, the purpose for which it is desired, and whether or not it is intended for use
in prosecuting a claim against the United States. ‘

Title 46, OFR, subpart 187.50 provides for the disclosure of informaution in
connection with the suspension and revocation proceedings with respect: to any
license, certificate, or document issued to a person by the Coast Guard. Iaforma.
tion a8 available upon inquiry as to whether an investigation of a specified com-
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pluint Is in progress or that charges have been preferred, or that an investigation
has been closed, and as to scheduled times of hearings and the substance of
charges, Information disclosed at public hearings before examiners may be
released upon inquiry so long as the cases have current public interest. There
I8 to be maintained at headquurters a file of the Commandant's declslons on ap-
peal or review and a flle of the decisions of exmminers, and in the distriet
commander's office, a file of the decisions of the examiners in that distriet.
Coples of such records may be obtained by persons properly concerned beenuse of
litigation or other collateral interests in the proceedings. Such persons and the
appellant may obtain a copy of the complete hearing transeript, Appollants are
specifienlly entitled to free copies of these records as a matter of right, As in
the other regulations, the applicant must be identified, speclfy the material de-
sired, state the reason for the request, and whether or not the information is
intended for use in litigation tnvolving the United States.

17. U.8. BECRET BERVICE

The records of the Secret Service are of two types: those held confidentinl and
those available for inspection hy members of the public upon request. The types
of records in each category are set forth in section 8 of the document on “Orga-
nization and Procedure of the United States Sceret Service” published in 16 F.R.
10861, October 25, 1051, This section provides that records containing reports,
directions, and determinntions pertaining to eriminal investigations, protection
of the Presldent and criminal Inw-enforcement activities and records pertaining to
contraband material conflscated pursuant to law are held confidentinl as dis-
closure would aid law violators and reduce the effectiveness of lnw-enforcement
operations. The records available to the public are those pertaining to public
education actlvities relative to counterfeiting and the theft, forgery, or fradulent
negotiation of Government checks and records of inquiries from the public rela-
tive to the application of the criminal laws enforced by the Secret Service.

18, THE COMPTROLLER OF THE QURRENOY

The regulations of the Comptroller of the Currency with respect to disclosure
of information (12 OFR, Cura, Supp., 4.13), identify the publications of that office
which are available to the public or to financial institutions subject to his juris-
diction and provide for the availability of unpublished information, Unpublished
information is avajlable to persons properly and directly concerned upon request
for exumination of the information in accordance with the procedures set forth
in the regulations, These procedures are described in the Comptroller's response
to question G of the subcommittee's questionnaire. Section 4.18(b) of the regu-
lations provides that the information coming to the Comptroller as a result of
his supervisory, investigative, and examining functions is held confidential for
the reasons specified. Confidential information is defined as information in re-
ports of examination and inspection of national banks and other financinl insti-
tutions and in elght other categories set forth in that subsection, The Comptroller
makes confidential information available to certain Government agencies, and a
copy of the report of examination is made available to the bank or company

concerned for its confidential use only.

Mr. Kass. Mr. Smith, are there any employees in the Department
of Treasury whose payrolls are withheld from the public?

Mr, Syrri, Payrolls?

Mr. Kass. Salaries paid.

Mpr. Sarra. Not to my knowledge.

Mr. Kass, Could 1you check that and supply it for the record ?

Mnr. Sarri. Yes, I will be glad to. I do not know of any.

GENERAT, COUNSEL OF TITE TREASURY,
Washington, D.C., April 8, 1905,

Hon. Jonn. B, Moss,

Chairman, Foreign Opcrations and Government Information Subcommitiece,
?o*;:mitg‘o on Government Operations, House of Representatives, Wash-
ngton, D.C.

Dean MR, Moss; During my testimony on March 30 on H.R. 5012 and related
bills before the Subcommittee on Foreign Operations and Government Infor-
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mation of the House Committeo on QGovernment Opeviatlons, 1 was asked to
provide information for the record on two subjects,  The flest was the defini-
tlony used within the oflices and bureans of the Prensury Depaviment. of
“porsons properly and divectly concernsd” to whom matters of oflicinl recoril
would be made available ander section 3(¢) of the Administeative Procedure
Act,  Information en thix matter Is supplied in the attached detatl memorandum,
The secotdd subjoet was whoether there wore “any employees in the Depavinent.
of Preasury whose payrolly are withheld from the public” The answer s

none,
I trust that this information s adequate for the subcommittes's purposes,

Sincerely yours,
Faep B, SMmuri, Aoting Qenoral Counsel,

Mr. Kass, T have no further questions,

Mr, Moss, Ave there further questions!?

Mr, Guurers, Nog Me, Chaivman,

M, Moss, 11 not, we thank you.

Mr. Grivwin, FExeept the information that. the gold balance statisties

are not available for 3 months,

Mr. Syrrn, T am not sure that is the right period.  Theve is a time
Ing hevo,

Mr, Grivey, Tt is intoresting:

Mr. Syrrern, Tt me say this,

Mr. Gmrrn, Wo might be in o much different. situation than we
think weare at any given time,

Mr, Smrrir, No.  The Treasury daily statements contain onr bal-
ance, our total, but. what I am talking about ave the individual
transnetions,

Mr, GuireiN, T see,

Mr. Sarern, If wa sell gold to France or if wo buy goll from

Turkey and so on, those—that information as to our transactions is
published with a 2- or 3-month timelag.

Mr, GrirFiN, I wondered as you spoke. I wasunder the impression
that. our balance was——

Mpr. Sarrrir, Oh, no, ) ) .
Mr, Guruerin, That the information was on a day-to-day basis,

Mr. Sareir, The balance is currontly published at all times, I am
sorry if I said that. T probably misstated myself,

Mr, Moss, I do want to thank you for your testimony, and I am
quite sincere in stating thiat it has been very helpful to us,

My, Syrru, Thank you, sir, and I appreciate very much the op-
portunity to tell you what we think,

Mr, Moss, Thank you.

The committee will stand adjourned until 10 a.m, tomorrow
morning. |

(W hol'oi‘f{)oii, nt ks pan, the subeommittee recessed to reconvene
at 10 aam., Wednesday, Maveh 81, 10658,)




FEDERAL PUBLIC RECORDS LAW
(Part 1)

WEDNESDAY, MARCH 31, 1965

Housrk oF REPRESENTATIVES,
ForeaN OPERATIONS AND
GOVERNMENT INFORMATION SUBCOMMITIEE,
oF THE CoMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.
Tho subcommittee met, pursuant to recess, at. 2 p.m. in room 2247,
Rayburn House Oftice Bui dingiillcpresontut1\'0 John I, Moss (chair-

man of the subcommittes) presiding,
Presont: Representatives John E, Moss, Torbert II. Macdonald,

Robert I. G riflin, and Donald Rumsfeld.

Also present : Samuel J. Archibald, chief, Government information;
David Qlick, chief counsel; Benny 1., Kass, counsel; Jack Matteson,
chief investigntor; Robert Blanchard, investigator; and J. I, Carlson,
minority counsel.

Mr. Moss. The subcommittee will come to order,

The first, witness this afternoon is Mr, Joseph Costa, Now York City,
representing the National Press Photographers Associntion, M.

Costa,

STATEMENT OF JOSEPH COSTA, NATIONAL PRESS PHOTOGRAPHERS
ASSOCIATION

Mr, Cosra. Chairman Moss, members of the House Foreign Opera-
tions and Government Information Subcommittee, members of the
subcommitteo staff, gentlemen, it is my pleasure to appenr before you
at this hearing as the accredited represontative of the National Press
Photographers Association, the world’s lnrgest organization of visual
news reportors.  Our membership is drawn from virtually every dail
newspapor and television station which maintains a news-picture staff,
news magnzines, news reels, industrial, scientific, and educational news
publications, )

Tho president and executive committee of our organization appointed
mo to aceopt. your invitation to testify in the hopo that my more than
40 yoars as o working news plmtogm? 1oty cofoundor and 18-yenr chitir-
man of the NPPA bonrd, editor of the National Press Photographer,
our official publication and, if I may sy, battle-scarred veteran of the
fight for freedom of tho camern in news reporting could be helpful to
this subcommittee in its deliberntions on H,R. 5012 and all related bills.

In this role, I am here in belialf of my colleagues in photojournalism,
to advoeate and urgo the passago of & true public records law at the

81
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Fedornl level. No segment of the working press, more than news
photogrn {)hors, has been taught by bitter firsthand experience, the ex-
tent to which thoe so-called piblic information section of the Admin-
istrative Procedure Act of 1046, during its 18-year history, has been
turned into o vehicle to withhold information from the public,

It is my understanding that the pressing need for a Federal public
records statute has been documented by this subcommittee during the
decade of its existence, Hopofully, the word-and-picture testimony
presented hove today will add effectively to that documentation.

With your permission, I should like to establish a broad base for
the advocacy of a bill that will forever eliminate language that. permits
the enforcement of “ridiculous requirements” ot that. becomes n “shield
of secrecy” or encourages abuses in the name of “good cause.”

Chief Justice Earl Warren of the U.S. Supreme Court was quoted
in an interview as stating:

The complexities of life today demand a free and objective press if the veople

are to be informed and make responsible decislons regarding Government. I have
great faith in the Amerlean people that if they have the facts they will make the

right decision.!

In Pope John XXIII's encyclical, Pacem in Terris, he wrote and T
quote agnin :

¢ * * Peace on carth can only come * * * from observance of the “universal,
inviolable and inalienable” natural law rights which include: ‘“The right to free-
dom in searching for the truth and in expressing and communicating one's opin-
fons * ¢ * The right to he informed truthfully about public events.”

We, of communications media, hold the conviction that those rights
need to be respecled and exercised by inquisitive newsmen, interested
taxpayers, persons properly and directly concerned—all those persons
having legitimate and valid reasons for seeking information from the
Government.,

To be more precise, in our advocacy of the bill ILR. 5012, and re-
lated bills, the profession I represent is urgently concerned with that
part of section 161(b), which would make all the records of every
agency, other than Congress or the courts, promptly available to any
person.

Our concern is intensified by the repetitious and arbitrary raising
of the “shield of secrecy” by the Interstate Commerce Commission,
by its enforcement of a ban on all forms of visual reporting from pro-
ceedings which are nonjudicial in character. Yet it has mvoked the
American Bar Associat{‘on’s Canon 35, Judicial Code of Ethics, ag its
justification for %iving “stronger roots to the weed of secrecy.” Your
committee’s staff has been apprised of this situation. By the way, if I
may interject and read to you an interoffice memorandum written by-
a cameraman to the news director of WBZ-TV in Boston about a de-
cision of the TCC to ban news cameramen, and he wrote this:

To : Bd Fouhy.
From : Jack Chase. ‘

Just a noto to let you know that In our attemipt to cover the ICO hearings at
the Hotel Bradford in Boston, we were not allowed to take our camera into the
henring room. Lester Conley, the hearing examiner, said no to my reguest for
live camera coverage atating it was ICO policy, raised on a previous experience
when sound film excerpts which he sald were used out of context had been mis.
leading and had caused some embarrassment,

1 Editor & Publisher, Jan, 9, 1903,
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These aro the reasons on which the ICC apparently bases its judg-
ment. {o ban news reporters.

There are those who argue that the word report alone suflices to
make any event public—and the press “free.” We disagree:

The effect of word imagery is based on common experienco. If this
does not exist, then we can rightly ask whether the man with pictures
cun and does provide common experience in them, so that the words
have a richer and more precise meaning, ~

Do we not find impressive affirmative answers in the word-and-
pictures coverage of Gemini and Ranger? And even the censored
photo story of the Russian cosmonauts?

Words that mean one thing to the writer often mean something else
to the reader. If word communication were a precise science, at least
half the work of lawyers would not be necessary.

As long ago as 1941, members of the Attorney General’s Conmittee
on Administrative Procedure unanimously agreed that laymen and
lawyers alike wero “* * * baflled by a lack of published information
to which they could turn when confronted with an administrative
problem.” The Attorney General’'s Manual has been subjected to as
mql(liy interpretations as the number of agencies that looked to it for
guidance.

The introduction of IL.R. 5012, and related bills, and—indeed--
these hearings, would have been unnecessary if word compositions or
oxpressions were not subject to different interpretations by different
people. -

Permit me, therefore, to focus on “complete information” which
cannot be assured by words alone; and to state the photo-journalists’
position that no report can be complete if it is possible to enhance and
clarify the meaning of the words.

Now the immediate objective of this presentation is to establish the
correct relationship of pictures—of visual communications, if you
will—to the word report. I an going to ask you to join me in an ex-
periment. I will describe certain events to you verbally. I ask you
then to compare your own mind’s-eye picture—the image created by
the word description alone—with a phot?mph of ench scene. You
alone will know how accurate or rich your first mind’s-eye picture was,
when compared to the pho ph of the actual scene,

Mr. Moss. Is there objection to the request of the witnesst Hearing
none, the lights will be turned out.

Mr. Cosra. In the third round Firpo knocked Dempsey through the
ropes. It was one of the most exciting moments in boxing history,
This is how the camern saw it.

.The word description: 87 children * * * 87 children and 3 nuns
died in the Chicago school fire. A fireman, his face drawn and hag-
gard, carries a boy from the building.

Here, in one picture is the whole story, A

The word image: peering through the shattered windshield, the

camern records the pain-distorted face of pretty auto crash victim
as she waited to be pulled from the wreckage.

Now the actual picture.
General Dwight Eiserthower, Supreme Commander in World War

II, learns that President Truman has fired General MacArthur from
his command in the Pacific.
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I ask you, gentlemen, are there words to match the eloquence of this
picturef [Laughter.

. Again let me describe a chariot race in which fleas, not horses, pro-
vide the pulling power. An accurate ides of their incredibly small
size can be gotten onl b4v comparison with, well, a fingernail,

The four-engined C-54 leaped skyward, propelled from the short
Alaskan runway by jato-assist bottles,

Now look at the actual scene.

The convicted murderer stands before the bar waiting to be sen-
tenced. Now try to visualize how his expression changes from amuse-
ment to astonishment, then despair, as he hears the death sentence
pronounced.

Now look at him,

Poised for “scrambling” the instant the alarm sounds, men of the
Strategio Air Command are shown relaxing as they pass the night in
the ready room.

Again, let me show you the actual scene. )

Narcotics addiction is an unsolved problem amonﬁ us. Heroin
allows the junkie to escape life’s uneven battle. It deadens his desire
for wealth, strength, success—even for food. New York’s junkies
often take their shots on rooftops, where there is less chance of being
spotted by the law.

Here is how they look in the actual Ehotogruph.

Concentrating on one patient at the Government’s Lexin%ton, Ky.,
narcotic facility, Dr, Glaser’s face registers the seriousness with which
he regards the problem, What manner of man is he? Shall the
words describe him as youthful, tightlipped, bespectacled, tousled ¢

Well, take a look at him. How much more does this closeup photo-
graph tell you about how this man dedicates himself to helping the
patient solve her own problem ¢ )

The world-famous Indianapolis 500 auto races are notorious for
tragedy, and the recurrence of tragedy, year after year, yet its fasci-
nation is irresistible. Let us reverse the procedure now and show
the picture first.

Flames spread instantaneously down the track and seem to engulf
a_whole section of the %mndst.and in fiery disaster. Dave MacDon-
ald’s car hit a wall and burst into flame, "Eddie Sachs plowed broad-
side into MacDonald’s car and died in the smoldering ruin of his own
cockpit. MacDonald died of burns 2 hours later. But three cars
careened safely through the huge fireball—and s ectators were spared
any serious injury beyond smoke inhalation. This was the story that
only words could tell. ) |

The word report says forthrightly enough that an extraordinary
assemblage of the world’s “movers and shakers” converged on New
York City to grapple with a staggeringly ambitious subject : solutions
to the eternal human problem of war—or “Peace on Earth,” a \Vorking
title borrowed from Pope John XXIII's “Pacem in Terris” encyclical.
What manner of men were they$ |

United Nations belittler, U.N., defender, delegates from the United
States, West: Germany, France, Belgium, and Great Britain, et us
see photographs of them in conference, No word report could have

been complete without the pictures.




FEDERAL PUBLIC RECORDS LAW 85

We live in an age of miracles, yet we live in a world in which so
much is taken for granted. Photography itself is by way of being a
miracle, perhaps even a series of miraculous accomplishments har-
nessed to u single purpose,

Photography, in everything we do, serves as a vital force in our
daily lives. It is, all at one and the same time: tencher, persuader,
seller, informer, shaper of images and opinion, a recorder of history.

Photography plays an invaluable role in crime prevention and detec-
tion, in medical dingnosis and healing, in the study of the extremes of
outer spnce and the ocean floor, in unveiling the mystery of growing
things, in revenling the secrets of the food and water that gives us

life.
Photography is a reformer of mankind’s industrial, economic, and

socinl mode of living.

Through pictures we can better understand an overall scene, an
event of happiness, a tragedy; yes, we can even understand people
better if we are able to see them. Obviously then, in the field of com-
munication, pictures are indispensable companions to the written word
whether the event is a tragedy, a religious or political ceremony, a
court scene, a scientific or technological breakthrough—or, as I said,
just plain people. .

Every President for the past 40 years has reiterated his belief in the
importance of an informed electorate. Every public servant running
for office, at some time or other in his career, inevitably dedicates him-
self to the importance of an informed people. Yet we are constantly
faced with efforts of people in government, and in many other aspects
of public life, who exert their every effort to deprive the public of
information to which they are entitled.

At this very time we are experiencing perhaps the greatest turmoil
in our Nation’s history regarding the people’s right to vote. Of what

ossible use is the right to vote if the electorate does not have the in-
ormation on which to base intelligent decisions?

Surely no one can deny that we live in the most complex age in
the history of the world. If our people are to be adequately informed,
they must be completely informed through every means available to
us with today’s technology.

Scientists tell us that most of the things we learn, we learn through
our eyes. Iiducators have found that they can teach students of every
level, including the Armed Forces, faster, more efficiently, and com-
pletely, with visual teaching aids, Doesn’t it stand to reason that
we can inform our people about the world about them better, more
completely, and more accurately if our news reports are a combination
of words and pictures, rather than words alone? |

Yet, although there are efforts being made at every level to restrict
public information, there is far more diserimination against the visual
report than thete is against any other form of reporting, :

herefore, for all the reasons given in this statement, we re‘srectfu‘lly
urge the committee to do everything in its power that will help to
eliminate the double standard in reporting information to which the
pegplg areentitled, e " _

entlemén, I would-be failing in my duty if I were not forthright
in asking why, even liere in a congressional investigation, word re-
porters are permitted to observe, interpret and report proceedings,
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even to describing verbally their impressions of how the committee
members and the witnesses looked and acted whereas visual reporters,
whose pictures would permit the public to see for themselves, are

banned.
'The Inte Honorable Learned Hand, in the case of the 7nited States

v. 7'he Associated Press, said :

(The press) serves ono of the most vital of nll general interests; the dissemi-
nation of news from as many different sources, and with as many different fucets
and colors as is possible. That interest is closely akin to, if indeed it is not the
same as, the interest protected by the first amendment ; it presupposes that right
conclusions are more likely to be gathered out of a multitude of tongues, than
through any kind of authoritative selection. To many this Is, and always will
be, folly ; but we have staked upon it our all.'

Wo respectfully submit that whether it is an 1CC hearing or a con-
gressionnl inquiry, the public is entitled to a complete report in both
words and pictures.

News photographers must, huve nccess to news and news sources just
as freely as word reporters in order to assure the availability of com-
plete information in the public interest.

In closing let. me repeat that wo of the National Press Photographers
Association support passago of a bill that will require each authorit
of the executive branch of the Government. to “make all its records
1)r«>111%gy available to any person,”

In behalf of the oflicers, directors, and members of the National
Press Photographers Association, permit me to express our appreci-
ation for this opportunity to appear before you. And, in the name of
all those I represent, from coast to coast, 1 want to publicly thank Con-
gressman Moss for his 10 years of dedication and service to the cause of
a truly informed public, and for his enlightened and highly success-
ful efforts in bringing comploete information to the American people,
in both words and pictures, If there are any questions I would be
more than lm;{ y to t?r to answer them.

Mr. Moss. Well, Mr. Costa, I want to thank you very much for the
complimont and for the testimony.

Mr. Griflin, do you have any questions?

Mr. Grirrin, Well, Mr. Chairman, I do have a question for Mr.
Costa. In view of your testimony and your concern about whether
photographers may take pictures, I wonder if this bill permits any-
thing that you are not able to do now? It makes records promptly
availuble to anyone and, I suppose, to the extent that you want to
photograph rvecords, it would make them more available than other-
wiso, But what about taking pictures in various oflices and agencies
of the Government? Do you understand that this bill would allow
you to do that? o ‘

Mr. Cosra. No, I have no such understanding. In fact, my inter-
prefation is, sir, that it does not concern itself with pictures at all,
and this is one of the things, about which we would like to sce some-
thing done, if it is humanly possible,

Mr, Griin, 1 seo. |

Mr. Cosra. Forexample, the General Servicos—

Mr. GrirtiN, I had the impression you were in favor of the bill

and were satisfied.

1 Learned Hand in U.S. v. As2soclated Press, 52 F. Supp. 362, 372 (1043).
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My, Cosra. Noysir; for the bill as far as it goes,

Mr. Guirrin, 1 soo,

My, Cosra, Forexample, the General Services Administeation bans
cameramen from all Federal property all over the whole country, and
you must realize that there are bound to be many important news
stovies to which the pictures can add a great deal of information, that
the publie is (loprivo('l of.

Mr. Grarrin, 1 am not being argumentative but in order to got into
a discussion on the merits of your request let. us consider the fact that
a picture is often assumed to be proof positive of an event; yet. it
oceurs to me that sometimes pictures can be very deceiving, depending
upon the purpose that the photographer or editor wants to achieve.

I can recall a personal experience for example. In 1959 I co-
sponsored a piece of labor legislation, and in the eyes of many people
1 was supposed to be some sort. of & demon. 1 recall making a speech
at a banquet in Detroit, In advance of the banquet there was a press
conference and a number of photographers took a ?ront- many pic-
tures. The only one used caught me scowling—I looked about as
mean as I have over looked in my life. That was the image that they
wanted to portray of me.

That picture was used over and over again by that particular news-
paper.
suppose in House committee hearings there is concern as to whether
the photographs will portray a balanced picture of what goes on in a
committeo hearing or will they show only the empty chairs or the
Congressman when he happens to be reading a papor? If that is
what the photographers or editors want to show, that is what they can
show, \\}hat is your answer to this concern ¢

Mr, Cosra. My answer is a very forthright one. Pictures can be
made to distort and not tell the truth., But we are dedicated to a free

ress and the principle that the news media editors try to give a
alanced report. Words can distort every bit as much or more so than
pictures.

It stands to reason, it scems to me, that if wo are going to rely on
public information reaching the people in the public interest, the more
sources that the people have of getting that information, sir, the more
accurate it is probably going to add up to just as Lenrned Hand said.
While there are excoptions, just as in the legal profession, there are the
ambulance chasers, and in the medical lprofession there are wogle
who do things that are not right, I would be degrading myself if T
stood before you and said that every editor in the country always does
exactly the right. thing. _

Human naturo is frail, to be certain, but I maintain, and we main-
tain, if the public can get the word report and sece the pictures of the
event. or people to which they rofer, in the majority of all thie cases,
they will come up with o more accurate understanditig of the news
event or the people, than they can by one or the other alone, That is
the reason I showed here, in connection with the Indianapolis Speed-
way crash, that the picture could not tell information that. the words
did provide.

Mr. GrirFIN, Mr, Costa, I am inclined to agree with you. I think
it is well that your explanation and your point of view are in the

record.
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Certainly editors, both photo editors and the editors of the ;l)rinted
word, have a great denl of responsibility that goes along with their
freedom, I think we both recognize that they try to give a balanced
picture rather than n distorted one, Still the subject should be avail-
able, I agree with you.

Mr. ostA, If I may add to what I just said, there is a continuous
program within the media itself for improvement of our ethics, prac-
_ tices, and techniques. Only recently there was a long discussion in

one of the professional publications about balanced reporting in pic-
tures. It is the responsibility of responsible editors also to select pic-
tures that show both sides of o story just as it is their responsibility to
tell both sides of any story in words.

So, you see, we are always trying to improve. Just as your hearing
here is aimed at improving, something that we are already living with,
newspapers, the law, medicine, the professions, we too are always try-
m§ to improve, and we make r(gress slowlsy. )

might point out that in the Senate, at Senate hearings, pictures are
Fempitted. I do not think you find newspapers or news media pub-
ishing pictures of empty chairs or of the Senators when their faces are
distorted. I think those pictures that are published are generally
aimed at giving a balanced report of the particular hearing.

Mr, GrrrrIN. I think there 1s a psychological tendency for a picture
more than the printed word to be accepted as proof positive of o sit-
uation. People are critical of the printed word, and often compare
the articles of various reporters, but I think a picture has a little higher

standing in many respects——

Mr. Costa. Youare right, ) )
Mr, GrirFIN (continuing). And there is probably a little more re-

sponsibility involved on the part of the photographer and editor.

Mr. RumsreLp, Would the gentleman yield? I, to some extent, feel
the other way about a picture, I think most Feople at one time or
another have seen a picture of themselves or of something that they
saw with their own eyes that does not represent a balanced picture,
whereas most individual citizens have never in their lives had anything
written about themselves which was inaccurate, because most people
have not had anything written about them, and tiley tend to accept the
written word. X )

We had o situation yesterday in this hearing where the gentleman
from the Treasury Department stated categorically that Mr. Jack
Anderson’s column was not accurate, it was wrong. '

Now people read that and have no way to know this. But with a
photograph, it seems to me, people recognize that possibility. I
would like to say in conclusion that I am delighted to be here to hear
your testiinony, and I think that certainly the problems you put be-

fore this subcommittee are worthy of consideration, and certainl

the area of piéture.re}_)ortixag and picture information is one which

should properly be considere Lo
Mr. Costa. If I may add to this discussion, we conduct workshops

at various times through the year in different parts of the country, and
we have a publication which I edit, and the one thing we continuously
admonish 1s thiat pictures carry a presumption of truth and, there-
fore, it is incumbent on the visual reporter when he has his film in his
camera and, before he pulls the slide, he should ask himself, “Is this
picture that I am about to take true or is it false?” This is a gospel
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ithat we preach just as religiously as we can, because we are working
for the improvement of the tecniques to bring better and more accu-
rate information to the public in the public interest. .

A news cameraman’s salary goes on whether he gets a picture or not.
He is not paid by the riumber of pictures he takes, He can go to an
assignment and be turned down and go back to his office, and he is not
reprimanded, We work for equality of visual reporting because we
sincerely believe that the public is being deprived of a means of in-
formation which can add to the total report, and make newspapers
and news reperts more informative, ,

Mr. GriFFIN, I have no other questions.

Mr. Moss. Mr. Macdonald. .

Mr. MacponaLp, I have very few questions, Mr, Costa. I appre-
«ciate your comin%ehere. I know of 1your reputation and of the work
_you have done on behalf of your people.

One thing that is not clear in my mind is that except for the exclu-
sion from the House side hearings of cameras and cameramen, how
else do you think you are discriminated against, in what way are
.camersa é)eople or television people treated unfairly ¥ o

Mr. Costa. I already mentioned the General Services Administra~
ﬁio.l}dyvhich bans photographers from all Federal property, Federal
‘buildings.

My, Macponarp. Well, it is not quite true because at least to my
knowledge, and you correct me if 1 am not stating the truth, even

though it is, I guess, a rule of the House promulgated by the leader-
ship of the House going back to Mr. Sam, that no cameras were al-
lowed in the hearing rooms, I have many times, having left a congres-
sional hearing, seen cameras and camera peopfe out in the corridors.

Mr. Costa. I am sure you have. However, this is not so across the
whole country. Because the Federal Judicial Council has approved

the provisions in canon 85 of the American Bar Association, the
«General Services Administration has ordered cameramen out of F
.eral buildings, in order to keep.them away from Federal courts.

These complaints come in to us from all over the country, If the
committee wishes me to document some of these I will get the informa-
ition together,

Mr. MacpoNarp. I do not know about the committee, but I Person-
.ally would like to, because while I sympathize with you, and I think,
perhaps, if you were allowed into House committee hearings they
might be more lively, et cetera, I think the opposite has been true
where television has me increasingly important in getting their
‘message across to the bulk of the people of America, that many people
say that too much attention is paid to television.

£ I were on the opposite side I would say that, perhaps, we had
:a couple of joint sessions of Congress not for the benefit of the news
media by the written word but, perhaps, for the benefit of the people
who watch télevision, so in some ways T think you are protesting a

little too much.
I agree with you about the House hearings. But past that, I have

not heard a valid-point that you raise. J

.. Mr. Cosra. May T point out that the occasions on which the show,
if I may say so, 18 put on exclusively for television, are those occa-
:sions when the entire country is concerned with a President’s state

45-218--66 —pt. 1——7
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of the Union messnge or some equally importunt story. Ilowever,
1 am not here speaking for lve telovision, 1 am speaking generally
for visual reporting, and I am more concerned with the report on
film than I am concerned with the live electronic yeport.

Now, for example, hero you have to have u tripod pormit to photo-
graph the dome of the Cupitol with a camers on a tripod. Kither if
youare a valid——-

Mr. Macponarp, I would think that would be a very limited profest,
becnuse I doubt if there is much sex appenl for any photographer to
take pictures of the dome of the Capitol,

Mr. Cosra, Of course; of course,

Mr, Macponarn, There is very little news value that T can see.

Mr, Coxra. But you see the tendency might be to judgo the rest. of
the country by what happens here. 1 am not. being avgumentative,

Mvr. Macvonan, I understand, and 1 am not either, We are just
discussing this,

Mur. Cosra. But we get reports from members all over the United
States who comrluin, that they were ordered out of a Federal huild-
ing in their particular city beenuse they had a camera,

Mr. Moss. Would you yiold ¢

Mr. Macoonarn. Yes, of course,

My, Moss, This matter of the GSA’s actions to ban photographers
is one which has come to the attention of the committes on numerous
oceasions, and T believe that the last understanding we have with
GSA is that photographers are permitted in all Federal huildings ex-
ce?ting in those nreas where Fedoral courts hava theiv quarters,

n other words, the Federal courthouse buildings or the combing.
tion of post oflice and court. buildings, the areas, the floors, devoled
to the courts, photographers are not permitted there, and that is be-
cause of the courts themselves rather than GSA.

Wo did have a couple of instnnees where GSA building manngers
attempted to go beyond the policies of the GSA, and to bar photogra-
phers from the buildings. When the complnints were received by
the committee, we went immediately to GSA. Unless yon have o very
recent. case, T think the policy is as veflected in the correspondence in
the files of the committeo. Photographers do have free access now
except in the court aveas.

Mr. Cosra. The latest instance, My, Chairman, that I recall from
memory, and I do not want to be held to it, would be within the Inst
yoar, but not. within 6 months,

Mr. Moss. Well, within the last year we had a case, and that is whoere
wao reached this understanding with GSA.

Mr. Cosra. T see. Then T am glad to learn that becanso T think we
can run o story about it in our magazino and let our members know
about it. o

Mr. Moss. I thatik you for yvielding.

Mr. Macponan. T do not want to prolong this, but just recently the
GSA, which runs the Federal Building in Boston, had a student sit-in
during the time of Selma, and there was no question that cameras and
photographers wero allowed in that building run by GSA. So T just
use that—that is just 2 weeks ago, so T would think that is a correct
statement about current practices of the GSA position.
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But 1 go back to Mr, Grifin’s statemerit, and 1 am happy to join
with him; 1 think the old Chiness proverb, which I maybe misquote,
but isn’t it. that. one picture is worth a thousnnd words?

Mr. Costa, May 1—this is intoresting—may 1 give you tlio correct
intorprofation. 1t is “ono seoing is worth o hundred tellings,” and it
has been pervorted over the years to “one picture is worth a (housand
words,” but the netunl interpretation T am told by Chinese friends is,
“ono seeing ix worth o hundred tollings.”

M. Macoonarn. I bow to your erudition, T do not have that many
Chineso frionds, [Lnughter.] But. isn’t the temptation, not on the
rlmto,m'uplmrs s0 much, but. on the, 1 guess, photo editor vory strong?

[ ho happens to like o candidate for, suy, such an important oflice us
the Presidency, the nows corps has to report. what. was snid, and yet a
photographer does not. have to do anything oxcept eatch somebody, as
somebody apparently did Mr. Griflin, in an off moment, and—

Mv, Rumseern, Ho did not say it was an off moment, | Laughter.]

Mr. Macnonarn. He said a thousand pictures wore taken, and one
was scowling, Tt must have been o Republican rally, I am sure, But
in any event, isn’t it very possible and, as a matter of fact, I know it
is possiblo beeauso 1 traveled on o }n‘osidenl inl enmpaign, and depend-
ing on tho aven and the feelings of the paper in that aren, the p‘noto-

raphs of the candidate for Presidency of the United States, if it were
ina friendly territory they nlways came out smiling and patting a child
on the head, and if it was an unfriendly tervitory, I don’t know if he
would be scowling, but. he would be chasing a dog away with a stick -
or something, And I just sny that while I agree in theory with what
you say, that beenuse a photo is so concise but it also ean give u very
Tulse impression, I mean somebody can be here at this henrings for
hours and be smiling, and then raise their finger and point a finger at
you, and it comes out. that somebody is browbeating you, that the re-
sponsibilities that go with being a photo editor are cven stronger than
those o?f an editorial writer for a newspaper. Would you agree with me
or not ¢

Mr. Cosra, They are, they are. But since Mr, Macdonald has raised
this point, Mr. Chairman and gentlemen, I would like to comment
on it, beeauso I have had experience in this aren myself, and I think it
is tremendously important that we all understand it.

To begin with t!ho individual who views a H)ictm'e views it sub-
jectively, If he is traveling on the Presidential train he has a sub-
jective view———

Mr, Macnonarn, Sir, I am not that old, I am sure none of us are.

Mr. Cosra. At any rate, may I tell you of an incident that happened
when Mr, Roosevelt was campnigning for the last time that he eam-
paigned through New York City. It was a miserable, rainy day. The
camoramen were in the 14th car, an open car in the procession, I was
ono of them, and a New York Times photographer, a very dear friond,
was with me, and the ear was full of eameramen.

‘We toured the whole city, and when we stopped at the Brooklyn
Navy Yard to receive flowers from the danghter of one of the workers -
there or when wo stopped at another place and another place, by the
timo the cameramen loft the 14th car in the procession and ran 14
car lengths tp, the particular little ceremony for which they stopped

was finished, and we got no pictures.
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We finully got into tlie Kingsbridge Armory in the Bronx whero
the President was reviewing some Women’s Army Corps recruits.
His car drove in, and the lady commandant of this group sat in with
him, and we grouped ourselves around the car to take pictures,
| The New York Times man was directly behind me, and he said,
““Joe, please, the minute you get your shot will you duck{” And I did.

I got a picture and I ducked, and while I was changing the plate,
he dgot his picture. We used glass plates in those days. No sooner
had he taken his picture when the President’s car drove off. So we
ench had one picture. At that time T worked for the New York News,
which was not supporting Mr, Roosevelt. In my picture he was not
smiling, and if you will recall, his health had started to go, and he
looked rather poorly.

When the New York Times man snapped his shot he was smiling
or Inughing at some remark made b'y the lady commandant. Now, the
"Times wus supporting Mr. Roosevelt.

The next morning these two pictures were ¥)ublished. 'The next
week ‘l'imo magazine used these two pictures to prove that editors
deliborately select the pictures that will enhance or degrade a eandi-
date’s imange nccording to their own editorial point of view, the very
thing you are saying here,

I submit that, by and large, for example, on your campaign trip, if
I wore covering that, trip, I would find it pretty hard working under
the crowding und shoving conditions of covering n campaign—which
I have done many o time—to deliberately select attitudes and take pic-
tures that make n candidate look good or bad. A cameraman has all
hoe can do to just record anything that happens as it happens, und keep
abreast of the moving procession as the situation develops.

1 honestly think that this is exaggerated out of all proportion be-
cause we all view pictures subjectively.

}]\llr..l\lwf(ixcnoxm.u. Just one last remark, Mr. Chairman, and then 1
will yield. L )

You spoke about WBZ-TV and Jack Chaso writing you this letter.

Mr. Cosra. Not to me, sir; to hissuperior.

Mr. Macponarn. T see: beeause I was going to say, he is a news.
caster, I happen to come from that area, and the editor of this, Denny
Whitmarsh, and I would think any protest to anyone would be coming
from tho editor of WBZ-TV, I am not doubting it but——

Mr. Costa. I have this letter—of course—

Mr. MacpoNALD. Socondlr, T was wondering what sort of pictures
he could take of any record that the ICC have?

Mr. Cosra. It wasahearin%

. 5\{1‘. Macponatn, Yes, of o hearing, that would be injurious to either
side. L
Mr. Costa. Tt had to do with the New Haven Railrond bankruptey,
as I understand it. This is of great public interest at this time. Com-
muter railronds, partienlarly in the New York aren, Long Island, New
Haven, and others coming in from New Jersoy, are very much in the
news these days and, of courso——
; Mr}. Macpovarp, They just OK’d a merger of the New Haven for

reight.

r. Costa. Yes, for freight; that is right. But apparently WRZ

wanted to cover the hearing because of the great interest in the New

Haven Railroad.
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Mr, Macvonarn, What prevented them ? |
Mur. Cosra. Well, nccording to Juck Chase he talked to Mr, Lester

Conley, the hourin‘g exuminer, who said, and I am reading fiom Jack
Chase's menioraindum to 18d Fouhy, who signed his letter to mo as
nows director, and he said, “that My, Conley told him stating it was
ICC policy based on previous experiance when sound fihn excerpts
which he said were used out of context had been mislending and had
caused some ambarrassmont,”

Mr. Moss, Would you yield again? I can clarify this, This, ]
think, illustrates the vory complex nature of the problem the photog-
rapher has, It is u mntter which I doubt can be reached by this
subcommittee,

The subcommittee veceived a complaint and followed its usual pro-
cedure in attempting to d(welov the fucts. The Interstate Commerce
Commiission cites statutory anthority for exclusion of photographers,

1ot moeread it:
Tho applicable provisions of the Interstate Commerce Act appear in section

17 and rend as follows:
“The Commission shall conduet s proceedings under any provision of law in

sieh o manuer ad wilt best conduce to the proper dispateh of a business and to the
onds of Justieo. The Commission miay from time to time make or amend such
goneril riles or omdors as may be requisite for the order and regulation of pro-
coeedings hefore it shall conform as nearly as may be to those fn use In the
courts of the Unfted States,  All hearings before the Commission, a division,
individual Commission or Board rhall be public upon request of any party

interested.”

Now, the section of the portion of the statute which says that the
Commission's hearings or proceedings, whatever their nuture, shall
conform as nearly as may be to those in use in the courts of the United
States is, in the judgment. of the Chairman of the Commission, the
basis for their exclusion of photographers from those proceedings, 1
would say, rending the statute, that they appear to be acting in keeping
with theirauthority. Canon 35 is their aunthority.

Mr. Cosra. Is their authority, that is right. And that is an example
of nruleof a Private organization that has the effect of lInw, which 1s a
thing that we have been protesting for all these years.

Now, I do not know, I am not a legislator nor an attorney, but I
appeal to this committee regarding this statute, if anything can be
done about it, the TCC hearing is not a judicial proceeding. Whether
anything can be done about it, I do not. know, But I do think, when
the public has an interest in a heaving such as is going on now about
the New Haven Railroad, and they are deprived of sceing the faces
of the people who are concerned with this problem and how they are
carrying on their investigations and discussions, that it is an infringe-
ment of the people’s right, to know. ,

M. Moss. If the gentleman from Massachusetts will yield further,
I would say that thero are three items raised by your testimony that
involve the jurisdiction of three other connnittecs of the House, I
believe that hm Committee on the Judiciary would have to deal with
any question of the Canon 35. T believe that the Committee on House
Administration would have to deal with the matter of housekeeping
here on the ITill unless that has been given to the Capitol Buildings
Commission, T think it probably would be the Committee on House
Administration, o

The item we have just discussed. the action of the Interstate Com-
merco Commission, where they rely upon statute—and I think the
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statute is clear on its face—woild be a matter which would require the
consideration of the Committee on Interstate and Foreign Commerce
at any time they might have before them legislation which would
amend the ICC Act, There is the problem of how to differentinte
between their quasi-judicial role and their quasi-legislative role, and
it is difficult to do so. The statute directs that they employ the same
procedure in both areas,

Mr. CostA. Mr, Chairman, we get down to the very thing we have
been discussing about how people in government tend to make a rule
and apply it to their own conceptions.

As I understand it, a letter written by Mr, Webb, who is Chairman
of the ICC, directed to you on March 22, paragraph 4, he says that:

Policy does not permit television, sound recording of the hearing without spe-
cial permission of the Chairman of the Commission.

I should think that in o case of New Haven Railrond it would he
considered to be of suficient importance that the Chairman would give
his permission.

Mr, Moss, Was that 1?ermission sought?

Mr. Costa. I donot know.

Mr. Moss. Because there we go back to a minute of the Commission
dated December 22, 1961, which reads as follows:

Live, delayed, or recorded television or radio broadeasting of Commission hear-
ings or the taking of pictures in the hearing rooms will not be permitted without
special permission of the Chairman of the Commission,

So there the Commission has acted to authorize its Chairman to
grant the permission, but it has to be requested.

tMr. Costa. Yes, I really am not familiar, do not know the circum-
stances.

Mr. Moss. The complaint the committee received in this instance
did not indicate whether the Chairman had been contacted. We
sought, as we alwa}‘:s do preliminarily, the statutory basis for the denial
of access, and in this instance the agency was able to cite a statute.

I thank the grentleman for yielding.

Mr. Macponarp, I think 1t woulﬁ be a good thing to have many of
our hearings here in the House subjected, if you want to use that
word, to the all-seeing eye of the camera.

Mr. Costa. Thank you,sir.

Mr. Moss. Are there further questions? Mr. Kass.

Mr. Kass. The problem of the photographer, the news photographer,
is in many cases the problem of immediacy. The event is taking place,
and he has to take the picture at that time or else the fire or whatever
else that is happening is going to go out.

The court action, even given top priority, cotild not take place at the
same time as the event is takinﬁ place.  How would the bill, H.R.
5012, help solve the problem of the news photographer?

Mr. Costa, H.R, 5012¢

Mr. Kass. This bill, if enacted, )
Mr. Costa, I do not see that it wonld at all. I came here at the
“invitation of the committee to register our support for anything that
furthers the cause of public information. In addition, I plead with
the committee to think of the unity of the word and picture report in

conveying public information, in all of its deliberations in the future.
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Mr. Kass, But the court access provision, is that not satisfactory
to the news photographers?

Mr. Cosra. I do not see how that concerns itself with pictures at
all, and we are fully nware of the problem here with the Canon 85
business and the Federal Judicial Council policy.

Incidentally, I must say that there is a certain degree of inconsist-
ency even though I quoted Mr., Justice Warren. IHe snys, on the one
hand, give the people the information and they will make the right
decislon. But as Chairman of the Federal Judicial Council he then
endorses Canon 35, and all the restrictions there are on photography
thus restricting public information, so it is not quite consistent.

Mr. Kass. I have no further questions, Mr. Chairman,

Mr. Moss. Again I want to thank you, Mr. Costa, for the pleasure
of having you ,‘ij’l)e“" this afternoon.

Mr, Cosra, Thank you.

Mr. Moss. Mr. Larry Speiser. Do you have a statement?

STATEMENT OF LAWRENCE SPEISER, DIRECTOR, WASHINGTON
OFFICE, AMERICAN CIVIL LIBERTIES UNION

Mr. Seriser. I do not have a prepared statement, Mr. Chairman.

Mr. Moss. Mr. Kass.

Mr. Seerser, I have a few preliminary remarks, if I may.

Mr. Moss. All right, if you would.

Mr. Seeiser, I am Lawrence Speiser, the director of the Washington
office of the American Civil Liberties Union, a member of the Bars of
the U.S. Supreme Court, the State of California, and the District of
Columbia,

T am here today to offer the support of the American Civil Liberties
Union to LR, 5012, a bill which would establish a Federal public rec-
Oi;dISQ :li?iw by amending section 3 of the Administrative Procedure Act
0 .

The aim of this legislation is to provide freedom of information, and

it is designed to regulate the information policies of the various ad-
ministrative agencies, departments and bureaus of the Federal Govern-
ment,
We support the general aim and purpose of this bill. Our organiza-
tion is of the opinion that access to the'records of Government agencies
by the public and the press is vital to the continued functioning of the
democratic process, A free society can only exist so long as the public
business can be conducted openly via continuing debate and considera-
tion of national policies. - , |

In the past. we have had some difficulties arising from the section 8
of the Administrative Procedure Act as it presently exists, notably the
section relating, which permits the withholding of any matter relating,
solely to the internal management of an agency.

The most continuing problem we have had in this area relates to the
rules that guide investigators, principally security investigators, of the
various departments of the Department of Defense,

In November 1962 & memorandum was sent to the Under Secretaries
of the three services signed by Walter T. Skallerup, Jr., the Deputy
Assistant Secretary of Defense for security policy. In it he.—the sub-
ject of his memorandum was civil and private rights—and in it he set
forth a very commendable policy to insure that during the course of
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security investigations and interviews that the civil and private rights:
of thedindividuals being interviewed and also of others not be in-
fringed.

For example, in the memorandum he stated :

Inquiries which have no relevance to a security determination should not be:
made. Questions regarding personal and domestic affairs, financial matters, and
the status of physical health fall fn this categor{ unless evidence clearly indicates-
& reasonable basis for believing there may be illegal or subversive activity, per-
sonal or moral irresponsibility or mental or emotional instability involved. The
probing of a person’s thoughts or beliefs in questions about his conduct which

have no security implications are unwarranted.

The conclusion of the memo was to refer the matter to the respective:
departments to review their applicable regulations and instructions,
and requested that they be furnished with whatever changes have been
made in their lations in order to comply with the policies set forth
in the memorandum. '

The memorandum commendably has attached to it the types of
questions which should not be asked during security investigations or
adjudications, such questions, for example, on religious matters as
“Do you believe in God? What is your religious preference or affilia-
tion? Are you anti-Semitic, anti-Catholic or anti-Protestant? Are-
you an atheist or aFnostic? Do you believe in the doctrine of the
se}al’l;ation of church and state$?” .

ith respect to questions on racial matters, “What are your views:
on racial matters, such as desegregation $” In other ractal matters
like, “Are you a member of the NAACP or CORE{ Do you enter-
tain members of other races in your home? What are your views on
racial intermarriage?” .

And on through. There are questions on personal and domestic
matters, on political matters, such questions as on political matters,
“Do you consider yourself'to be a liberal or conservative? Do you
write your Congressman or Senator on issues in which you are in-
terested or to obtain assistance #” ,

After becoming_aware of this memorandum which, incidentally,
was furnished by Mr. Skallerup with no hesitancy, he said that this
was certainly in the public domain, I wrote to each of the three serv-
ices to find out what their regulations were and whether they were in
line with this policy memorandum of Mr. Skallerup. I have never
received copies of the regulations. I have received replies from the:
three services, one from one of the services quite belatedly, but in eve
case they refused to give me copies of their regulations on the grounds
that they were internal management guides, and since I have had a
nuxilbtga of cases in which the policy of this memorandum has been
violated,

Mr. Moss. I wonder if it would be possible for you to return on'
Monday afternoon ¢

Mr. Spriser. Yes.
Mr, Moss, With a quorum call in the House, and probably a roll-

call by the time we get back, it will be too late to resume the henrings.-

Mr. Seeiser. All right (see p. 189), N o
Mr. Moss. The subcommittee will stand in adjournment until 2

o’clock tomorrow afternoon, I exg:ess my personal regrets.

Mr. Sperser. That is quite all rig
Whereupon, at 4 p.m, the subcommittee recessed, to reconvene at:

2 p.m., Thursday, April 1, 1968.)
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THURSDAY, APRIL 1, 1965

House oF REPRESENTATIVES,
Fore1aN QOPERATIONS AND
GOVERNMENT INFORMATION SUBCOMMITTEE

oF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to recess, at 2:05 p.m. in room 2247,
Rayburn House Office Bullding('i Representative John E. Moss (chair-
1

man of the subcommittes) pres ubl*f{
Present : Representatives John E. Moss, John S. Monagan, and Don-

ald Rumsfeld. .
Also present: Samuel J. Archibald, chief, government informa-
tion; David Glick, chief counsel ; Benny L. Kass, counsel ; Jack Matte-
son, chief investigator, and J. P, Carlson, minority counsel. ‘
Mr, Moss. The subcommittee will be in order. .
We are pleased to have as our first witness this afternoon Mr. Rob-
ert Benjamin, of New York City, and Mr. Chisman Hanes, of Wash-
ington, D.C,, representing the American Bar Association. Mr. Ben-

jamin, do you have a statement ¢

‘STATEMENT OF ROBERT M. BENJAMIN, REPRESENTING THE AMERI-
OAN BAR ASSOCIATION; ACCOMPANIED BY CHISMAN HANES

Mr. BengamiN, Mr. Chairman, I just have a few initial remarks,
We have no written statement. Then I will introduce Mr. Chisman
Hanes, who is chairman of the Committee on Public Information of
‘the ABA Section of Administrative Law. He will present some sug-
-gestions we have with respect to the text of the bill and talk bri
about related matters. Then after that either or both of us woul

‘be glad to answer questions.
r. Moss. Fine; ts[rou may proceed.
Mr. Bensamin. I would like to say initially as chairman of the
‘Special Committee on Code of Federal Administrative Procedure,

‘which is charged with representing the American Bar Association
‘before the Congress in res(Yect of legislation in this field, that we are
an hat is bein

very much encouraged delighted with the progress ¢
'made in the field. 'We have known the chairman’s strong interest an
-effective interest in this field over a good many years, apart from your
‘having been kind enough to come out and address the Section of Ad-
ministrative Law in San Francisco in 1962, We have followed what
"has been done with the amendment of section 22 in 1958,
07
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We have been working also with the Senate Subcommittee on Ad-
ministrative Practice and Procedure of their Judiciary Committee,
and in that relation I testified on S. 1666 of the 88th Congress in Octo-
ber of 1963 and again on S. 1663 and 1666 in July of 1064, and I would
like to refer to some of the comment we made then.

A good deal of what we thought desirable has been done since in the
Senate staff bills, the bill introduced recently by Senator Dirksen,
and Senator Long, especially in combining in one section all the ex-
emptions which initially had been scattered between the different sub-
sections of S. 1666. I would like now to pass the stand on to Mr.
Hanes after simply saying how plensed we are to take part in this
eﬁ‘or?; ‘w]’gur effort to bring something to pass in this extremely impor-
tant field.

I think it is encouraging that the newspaper people are here on the
same afternoon that the bar is, because I think we share strongly the
feeling of the importance of getting something done that will really
work in this field and of getting rid of the language that so far has
been availed of by the agencies more as an excuse for noncompliance
than agan exhortation to compliance with the public interest.

Mr. Moss. I would like to express my appreciation to the American
Bar Association and to many members of the bar who, during the past
10 vears, have contributed a great deal to the work of this committee
and made it possible for us to move ahead.

I thank you for your appearance this afternoon. You may proceed.

Mr. Haxgs. Thank you, Mr. Chairman and members of the com-
mittee,

As you are probably aware, Mr. Benjamin’s Committee on the Code
of Federal Administrative Procedure is the hody that is authorized to
speak for the bar associntion on legislation in this area, The admin-
istrative law section, of which I am n member, is authorized to work
in an advisory capacity with Mr. Benjamin's committee. Mr. Ben-
jamin very kindly asked me to outline a few suggested changes that
we have in the bill which we believe will be clarifying and will perhaps
help toward the attainment of the purposes of the bil.

We are completely in accord on these changes, and after I am
through, Mr. Benjamin may want to add some comments on indi-
vidual changes himself.

In subsection (a) of the bill as now drawn the first sentence is a
repeat of the first sentence in 5 U.S.C. 22. The last sentence of b
U.S.C. 22, which was added in 1958, has been deleted.

It seemed to us that it might be desirable to vestore that sentence
which would read:

This subsection does not authorize withholding information from the public or
limiting the availability of records to the publie,

Just to avoid any implication that this deletion might authovize
some withholding, we think it is desirable to put the sentence back in,
mf1d gb i;a) c‘ltlmsistent with subsection (b) and the subsequent provisions
of the hill,

Mr. Bensamin. May I interpolate briefly as this goes alongt

Mr. Moss. Certainly. -

Mr. Bensamin. Of course we recognize that you have got that, lan-
guage in the beginning of subsection (¢), but we have a suggestion for

other language there.
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Mr. Hans. Right, o .
Mr, Bengasn, I think the idea of restoring it to (a) is not because

logically it is necessary, but because as a matter of controversy, some-
body without any Justlilcation can always get up and say, “You have
taken this out, Now, what was the 1958 amendment that hag gone
out,” I think that wassaid the other day.

Mr. Moss. That is correct. . .
Mr. Benagaxin, It is so easy to overlook that you switched it some-

where else, and we think it is more sensible to avoid controversy by
leaving it where it is going on from there, o

Mr. Hanes. If we restored that, I might jump over to the beginning
of subsection (¢). With that restoration it seems to us it would be
better draftsmanchip to change the first 21{2 lines of subsection (¢)
which now read, “This section does not authorize withholding infor-
mation from the public or limiting the availability of records to the
public except”—to delete those and to insert in lieu thereof, “The
provisions of subsection (b) shall not be applicable to.”

Now, going back to page 2; lines 1 and 2, we would suggest the dele-
tion of the word “published” at the end of line 1 and inserting after
the word “rules” the words “which shall be currently publishe(rin the
Federal Register.” The publications provision in section 3 of the
present. Administrative Procedure Act I do not think would be broad
cvough to cover the publication of all the rules that this present bill
covers, So therefore it seems to us that it wonld be well for subsection
{h) to eurvy its own publication requirement—for this hill to carry its -
own publication requirement,

In line 3 on page 2 at the end of the sentence which ends with the
word “person,” we think it would be desirable to insert. “for inspection
and copying.” Tf a person were authorized to receive the records, he
<hould be able to inspect and copy them.

Now, line 3, page 3, the words “national defense or foreign policy.”
It seems to us that it would be perhaps more consistent with the pur-
puses of the bill to substitute “national security,” that national
security is really the criterion for the exemption under any Executive
order that would be issued by the President, and that it embraces every-
thi]pg that properly should be included in national defense and foreign
policy.

Mr. MoxacaN. You mean you would leave out “for foreign policy.”

Mr, Hanes, We would leave out also “defense” and for both “na-
tional dsfense or foreign policy,” we would substitute “national
security.

Mr. Monaaan. For both?

Mr, Hanes. For both.
In line 7 on page 3 the exemption which deals with trade secrets

and commercial or financiiil information as now written contains
the phrase “obtained from the public.” We are a little confused by
that phrase “obtained from the public.” There might be some impli-
cation in that that only trade secrets or commereial information ob-
tained in a census or by some means which is of general application
would he subject to the exemption, '

I think it is the intention of the committee and the staff to exempt
any trade secret or commercial or financial information which is of
n privileged or confidential cliaracter which is acquired either from
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one party or from o group of parties, So we would suggest instend
of rom the public” the insertion of the words “from a nonagency
source,

Then in that sanme subsection, in line 17 at the end of the subsection
we would sug{gesb the deletion of the period and then after “institu-
tions” theaddition of the following:

: Provided, That records recelved from another agency which are exempt in
hands of such other agency under this subsection shall continue to be exempt

in the hands of the receiving agency. Nothing contained herein shall be deemed
to prevent the discovery of documents in judicial or administrative proceediugs

in accordance with applicable rules of law.

Now, the proviso which we first suggest it seems to me just carries
out the intent of the bill. The mere fact that a record is transmitted
from one agency to another does not change its exempt or nonexempt.
status. If it is exempt or nonexempt in the hands of one agency, and
if it is transmitted over to another, it should retain the same character.

The additionnl sentence which provides that “nothing contained
herein shall be deemed to prevent the discovery of documents in ju-
dicial or administrativé proceedings in accordance with applicable
rules of law” seems to us important because in judicinl proceedings or
administrative proceedings where a private party is involved, that pri-
vate party under the applicable rules of lanw might be entitled to
have produced by an agency certain documents which are exempt in
these eight categories. He might be entitled to have them produced
for the specific purposes of his case, and the discovery rules under
the Federal Civil Rules, or any other applicable provisions of Inw,
should remain as they are. But we felt that this sentence ought to
be put in thers to make that clear.

Mr. Kass. Excuse me, Mr. Hanes. Do you have an additional car-
bon copy of that?

Mr. Hanes, Ywi(I do.

Mr. Kass, Thank you very much.
Mr. Hanes, Mr, Benjamin has just reminded me that we overlooked

one insertion in subsection (b) in line 20 on page 2. In the sentence
which begins “As used in this subsection”; we should also insert “and
subsection (c)”, so that the term “agency” would be defined for sub-
section (¢) as well as subsection (b).

Mr. Bengayin. May I interpolate one thing. This language we
have about changing hands from one agency to another derives from
the ABA proposed code which in the 88th Congress was S. 23356 and
we expect to be introduced again, That is one part of that—several
thinﬁs we have said are reflected in S. 2335. I wonld just like to
mention it on a[;pro rinte_occasions, because it is not exactly like
S. 1336 or the old 1663. It has glayed a considerable part in the
revisions from time to time of S. 1663 and 1336, and I think it is useful
for anybody, including this committee, who is dealing with this general
subject to look at that bill also as one of the sources of suggestions.
This hagpens to be one of them, . .

You find that, among other things, printed in the comparative print
that the Senate subcommittee staff got out last April,

Mr. Hangs. Our final suggestion has to do with the present section
2 of the bill. It seems to us it might be appropriate to try to make
the repeal provision somewhat more precise. The provision of law
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to which it would have application is the present section 8 of the
Administrative Procedure Act, and consequently we are suggestin
that the present section 8 of the bill that is before you be deleted an
that in lieu of that we insert two new sections, .

One section would amend subsection (b) of section 8 of the Adminis-
trative Procedure Act to malke it conform with the provisions of this
bill. That subsection is now sub?ect to the exemption provisions which
are contained in section 3, namely, “any function of the United States
requiring secrecy in the public interest or any matter relating solely
to the internal management of an agency.” Of course that is not
consistent with the exemption which we have here,

Subsection (b), which is subject to those exemptions, now reads that
“Every agency shall publish or, in accordance with published rule,
make available to public inspection all final opinions or orders in the
adjudication of cases (except those required for good cause to be held
confidential and not cited as precedents) and all rules.”

Now, in order to make that conform, we would suggest that we add
a new section 2 to this bill which would provide:

Sec, 2, Subsection (b) of section 8, chapter 324, of the act of June 11, 1048

(00 Stat, 238), is hereby amended to read as follows: ““(b) Every agency shall
publish or, in accordance with the requirements of section 161 of the Revised

Statutes of the United States (5 U.S.C. 22)—

which is this section—

“make avallable, all final opinions or orders in the adjudication of cases and

all rules.” .
Additionally we would suggest that a new section 3 be added to

repeal subsection (c) of the present section 8 of the Administrative

Procedure Act, because we believe that subsection would be incon-

sistent with the bill that we have before us.

Mr. Benjamin, would you like to sum up?
Mr. BengamiN, No. I think that Mr. Hanes has covered what we

had to suggest, and as I said before, either of us would be glad to

answer any questions.

Mr.Moss. Mr. Kass?

Mr, Kass, Mr. Hanes, I want to thank you for this excellent analy-
sis of the bill and the suggested changes.

Mr. Hanes, Thank you,
Mr. Kass. Mr. Hanes, in the 19-year history of the Administrative

Procedure Act, since 1946, has the public information section, section 3
of that act, been a true public records law in your opinion ¢

Mr, Hanes, It has not in my opinion, Mr. Kass, but I think that
Mr. Benjamin is well documented on this subject because he has been
working on an amendment of that section for many years. I think—
and I am going to ask him to comment on it—I think it is true that
the fact that it has not been a true public records law has been doc-
umented time and time again by the Hoover Commission and by the
hearings that were held on section 1663 last year and by the work of
this committee itself since 1955.

But Mr. Benjamin might like to add sometliing to that.

Mr. Kass. Mr. Benjamin$

Mr, Bensamin, I would think that the primary source of the answer
to that question is the work of this subcommittee, or at least as im-
portant a source as any. And I should think a most important source.
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I think it is quite clear that since the Administrative Procedure Act
has been in force, it has been used more often as an excuse for not
furnishing public information than as imposing an obligation to furn-
ish information where I think it should be furnished. That is, I doubt
that any information has been furnished except for publication in'the
FederaiyRegister that would not have been furnished anyway if the
Administrative Procedure Act had not been adopted, and I think it has
been used as an excuse, that and the old section 22 were used as excuses
for not. furnishing information which, if they had not offered the sur-
face excuse, might have been furnished.

Mr. Kass. Mr. Benjamin, I had refrained earlier from asking yon
any questions because you said your doctor told you not to work.

Mvr., Bexaadyiy, Oh, thatisal right, I feel fine today.

Mr. Kass. I hope these questions will be more enjoyable than work.

Either Mr. Benjamin or Mr. Hanes, do you then think that an
amendment to section 5, United States Code, title 22, the housekeeping
statute, would be, for the purpose of establishing a Federal publie
records law, the better place for such a law than in the Adminis-
trative Procedure Act?

Mr. Bengayin. I think there are some advantages to including it
in the Administrative Procedure Act.

Mr. Kass. As a cross-reference ? L '
Mr. Bungadin. Yes, because whether it is adopted as this first,

otherwsie I think it is less awkward to put it in & new Administrative
Procedure Act than to repeal parts of the present Administrative
Procedure Act, and I think the vest of section 8 of S. 1336 or S. 166
of the last Congress in the Senate have other things to do with public
information which are also important, and I think there is logic in hav-
ing them all in one section. But this seems to me the most important
feature of S. 1066, I guess it is, in this Congress, which was S. 1666 in
the last Congress. This is the mot important feature of it. I am in-
formed it is 1166,

Mr. Kass. For the record, S. 1666 referred to was the bill passed last
Kea:;r by the Senate to amend section 8 of the Administrative Procedure

ct.
For the record also, S. 1160 was the bill introduced this year by
ﬁenator Long to amend section 8 of the Administrative Procedure

ct.

Mr. BenoamiN, There are a few minor differences in the new bill
and the bill that passed the Senate last year. ;

Mr. Kass. Yes, sir; there are.

Mr. BengaaiN. But they are not of great consequence.

Mr. Hanes. Mr. Kass, I just want to say, supplementing what Mr.
Benjamin has said, that while we think that the provisions of this
Xrese.nt. bill, which would replace subsection (¢) of section 8 of the

dministrative Procedure Act, are most. important, it does seem to
us that there are some advantages in ha,vinc{; in the same bill complete
provisions with regard to publications and complete provisions with
regard to making available agency opinions and decisions, which would
be in the first two sections of an amended section 8 of the Administra-
tive Procedure Act.

Mr. BengamiN. I do not think either of us wants to let that go
without saying that we would much rather have a separate bill like
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this, if there is any delay in the progress of S. 1166 in this Congress.
r. HANES, RigIht. ) . )

M. Bensamin, I mean this accom%lishes the major part publica-
tion in the Federal Register, rules publication is pretty good as it is
now. This is the major change to be accomplished, and I would not
want anything we say to act in the s]ightest as a drag on the progress of
this bill either in the House or in the Senate. .

Mr. Kass. Mr. Benjamin, one of the reasons that the bill was in-
troduced as an amendment to 5 U,8.C. 22 was that the Forei%;\ Opera-
tions and Government Information Subcommittee under the chair-
manship of Congressman Moss sent out a questionnaire asking all of
the agencies, departments, boards, and commissions in the Govern-
ment—approximately 102—whether 5 U.S.C. 1002, section 8 of the
Administrative Procedure Act was applicable to them. Despite the
language of the Attorney General’s Manual on the Administrative
Procedure Act saying that section 8, the public information section,
is applicable to every a%ency in the éovernment, many agencies have
informed the subcommittee that, since they do not make rules and are
not adjudicatory agencies, the section does not apply to them; and,
therefore, there 1s no Federal public records law applicable to them.

Mr. Bengamin., Well, I hope that would be changed by the adop-
tion of S. 1336, for example, or a like bill in the House.

Mr, Kass. And this is why the language of HLR. 5012, this present
bill, makes it clear that the word “agency” is to include each authorit;
of the Government other than Congress and the courts. .

Mr, BengasuN. Yes,

Mr, Kass. Mr, Benjamin, 2 dués ago the subcommittee took testi-
mony from Assistant Attorney General Norhert Schlei, and he re-
ferred ]to the problem that this bill, in his opinion, was unconsti-
tutional,

Could you comment on that problem ¢

Mr. BENJAMIN. Yes.
I read Mr. Schlei’s testimony. While he talked about the Executive

privilege, he also said that the only way it could be really well exer-
cised would be to leave each agency to deal with its own problems
because they were the only ones that knew about it.

Now it seems to me that a very important part of this whole ques-
tion of Executive privilege is the answer to the question who deter-
mines when it is to be exercised. Under President Kennedy that was
quite clear as the chairman developed in his talk in 1962 to the Ameri-
gan. Bar Section of Administrative Law; it was the President’s

ecision,

I do not believe there has yet been any announcement by President
Johnson about what he is going to do about this. I would hope he

would follow the same line,
Certainly it would seem to me that if the President himself exercises

%dgment on what is an appropriate occasion for the exercise of
xecutive privilege, it would be most highly unlikely that he would
exercise it in any instance that is not in effect covered by these exemp-
tion provisions of subsection (¢) as they now stand in %IR 5012,

he did exercise it in & more far-reaching way, it is also perfectly clear
to me that then there arises a question for the courts as to where that

exercise of Executive privilege stands.
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That being a constitutional right of the President’s, it is perfectly
clear also that nothing in the statute can limit whatever his consti-
tutional powers are in that regard, and any public information bill
would necessarily be in recognition of the fact that the final ques-
tion of whether the President’s powers go further must be left to the:
future. But to try to draft a bill that over the years would always
fit all the instances in which an informed President mlﬁht want to
exercise the Executive privilege would be an absolute futility, it seems
tome. There would be no chance of drawing such a bill, and T see no
reason to take that defeatist attitude and not the best we can in trying
to foresee the categories of things to which the exemptions should
.apply as this bill has done.

r. Moss. It seems to me after 10 years of rather caréful con.
sideration of this problem that there is never difficulty in finding it in
Public interest to withhold for good cause found. There is a

the

tent large enough to contain everything.

I am not too concerned if the President exercises a judgment.

Mr. Bensamin. No, and we are of course delighted to see that
hrases like “in the puiﬂic interest” or “for ﬁood cause” are not in this.
ill, nor were they in S, 2335 or the Senate bills.

These get down to deal with particular reasons for allowing non-
disclosure in specific kinds of cases where that is justified,

Mr. Moss. It has been suggested we should go back to “public inter-
est” or “for cause.” But actually, we could change it and say “for

any reason,” could we not {
r. BENgAMIN, Just about——
Mr. Moss, And achieve the same result ?
M. Bensamin. I once heard a comment by & man named Schump-

eter, who was the last Minister of Finance in the Austrian monarchy,
and who was a convinced monarchist, the only one I have ever heard
carry this out philosophically. But'he had a remark which was that
every statesman, when he prays at night, say “Pray God save my
countrly and to that end keep me in office.”

Well, it is very much the same thing when it comes to deciding what
the puf)lic interest is when somebody wants to interfere with what
you are doin%al, little bit by asking you to disclose it.

Mr. Moss. Mr. Monagan, do you have some questions?

Mr. MonacaN. Thank you, Mr. Chairman,

I certainly subscribe to the second portion of Mr. Schumpeter’s
statement, from a personal point of view.

I do want to compliment the American Bar Association, of which:
I am a member, on your appearance here today. I think it is a fine,
public-spirited function, and I am glad that the public can under-
stand that the association is engaged in activities such as this which
are not immediately related to fees or perquisites of the members of
the bar. Also, your suggestions I think have been very helpful and
will aid us in going over this bill.

There is just one point. On page 32 line 8, Mr. Hanes, you sug-
gested putting in “security” instead of “defense”, and also leaving out

or foreign policy”. '

My question is; Would that not make this somewhat more limited,.
because “security” does have the connotation of being connected with
“defense”? Might there not be matters of foreign policy, such as trade:
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or other nondefense areas that would be excluded if we changed this

la,lﬁuaif?
_Mr, Hanes, You mean, Mr, Monagan, such matters would be ex-
cluded from the exem%lon; is that right?

Mr, Monacan. Rig ) _

Mr, Hanes, I think that is possible, and we debated considerably
as to whether we should make this suggestion. ILast year when we
met with the staff of the Senate subcommittee, and subsequently when
Mr. Benjamin testified on S, 1663, we had made this suggestion.

At that time we were told by the counsel for the Senate subcom-
mittee that it was his feeling that the present language was more re-
strictive than national security. o

Now, I think we could debate that at length as to which is less re-
strictive or more restrictive. 'We do not have a strong feeling, at least
I do not, and I believe Mr. Ben{’amin would ~cho this, that we do not
have a strong feeling about this particular suggestion. But it did
seem to us that the subject matter which is primarily intended to be
included in the exemption is that which relates to national security.

Mr. MonaeaN, That may very well be.

Mr. HaNEs, Yes,

Mr. Moxaean. And I just wanted to clarify your thinking.

Mr. Hangs. I can conceive of circumstances in foreign policy when
there might be something that for the advantage of the country should
be subject to exemption that would not be included within national.
security. .

But, basically, I think what we are getting at is the national security.

Mr. BengamiN. I would like to add to that that what we are talkin
about here is the permissible content of an Executive order, and
think it is well to be somewhat general in talking in those terms.

We are assuming now that the President will exercise the Executive
privilege to say that this is exempt from disclosure, and there are cer-
tainly things that are referred to generally as internal security, for
example, which he might well want to include, and which I would
be the last to say he would be arbitrary in including. Therefore, I do-
not like to be quite as limiting, quite as much as of limitation on the
presidential powers as suggested by these two categories which I think
do not quite cover the field that he might well take into account.

Mr. Moss, I would suggest that the amendment proposed does:
broaden it rather than limit. The counsel for Treasury, in an appear-
ance before the committee, recommended that it be broadened by
changing “defense” or “foreign policy” to “security”. We discussed
it at Jength then because the present Executive order 10501, which was.
originally issued by President Eisenhower, relates to defense, and
authorizes, of course, the three categories of classification and the pro-
cedures for protecting information. :

We were actually drafting a bill in conformity with that Executive
order. But I think that the security does broaden here, because cer-
tainly the security of the Nation is more than just protecting it from
any overt action,

r. MonagaN, Oh, yes. _
- Mr, Moss. It is the financial security, the well-being of the Nation.

Mr. MonagaN, I think we have covered the point anyway.

Thank you.

45-213—66—pt. 1——8
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Mr, Benoamin, I am interested in knowing that the Treasury has
made this suggestion, because I get a little weary sometimes of being
set up, the American Bar Associntion, by some of the agency witnesses
as if we were concerned only with our clients. In some cases you
might think they were saying that all we were trying to do is to make
trouble for the agencies, and I would like to point oul, as I did in an
article in law and contemporary problems about the ABA program,
that very often our suggestions are in the agency interest, and this is
an instance; I mean the suggestion here is obviously not to get at more
documents.

We are making a suggestion to make it Perhaps more likely that
something will be exempted by ]presidentin order. But it seems to
us, it seems to me at any rate, that that is a reasonable agency con-
cex;x}xl, and where there are reasonable concerns, we try to pny attention
tothem,

There is also a reference in this article of mine to the English
experience of making reports available that has not been available
before, and suddenly finding that there had been considerable im-
provement, according to one of the officinl witnesses, in their public
relations.

I think the agencies quite often overlook that, that some of this
remedial legislation really helps them in helping their public relations,
and in the end they will be better off and accomplish more than if they
were successful in their complete opposition to alot of this.

Mr, Moss. I think there 1s great truth in that, and have frequently
urged the agencies to consider the fact that they conld improve their
image by being a little bit more candid and a little freer. Frequently
when they are trying to cover up by holding tight to the information,
all they do is succeed in making an issue where one really did not exist.
A little bit of fear perhaps, but that is about all.

Mr. Monagan and I are going to have to go over and respond to this
rolleall. The committee will recess. We will get back as quickly as
we can, It should not be more than about 15 minutes,

Would it be possible for you to remain so that when we get back Mr.
Kass can ask a couple of additional questions?

My, Benramin, Ishould think so, yes.

(Recess.)

Mr. Moss. The committee will resume,

Mr. Kass, you had some additional questions,

Mr. Benyamin. May I, before we begin, introduce Mr. Joseph B.
Hyman, who does not need an introduction, I am sure. He has been
working with the committee of which I am chairman, most usefully,
He got lost looking for room 2147 instead of 2247.

Mr. Moss. This building is one where many are being lost today, in-
cluding Members of the House.

Mr. Kass. Mr. Hanes, H.R, 5012, section (b), gives an individual
who has been denied information by an agency of the Government the
rigltlit to go into court and seek judicial relief to obtain that infor-
mation,

Do you think, as a representative of the American Bar Association,
that this would cause any problems for the courts? Do you favor this

provision
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Mr. Hanes, Well, I might point out, and I believe this is correct,
that when Mr, Benjamin testified earlier, and when we met with the
committeo stuff, we suggested that the ju(iiciul remedy be of & general
nature that would lhiave application beyond the public information
provisions of section 3 of the Administrative Procedure Act and that
soction 8 not contain a sepnrate, special judicial remedy.

Now I realize this bill is being considered separately and apart from
the rest of the changes in the Administrative I’rocedure Act, and you
would have to include a judicinl remedy here if you intend to make
clear that it isavailable.

I am not quite certnin I understand, Mr, Kass, whether you are ask-
ing whether there should be standards spelled out in here which
would be employed by the courts, or whether you are asking whether
or not T think the judicinl remedy would create a substantial voume
of litigation,

Mr. Kass, Thisis the thrust of the question.

Mr. Hanes, Yes,

Mr. Kass., The last part. The agencies have come up and stated
that they felt the bill, if enacted, would in effect clutter up the dockets
of the court.

Do you think that this would be a problem ? :

Mr. Hanes. It would be my guess that it would not incrense the
volume of litigation in the courts substantially. I think in most
cases, once the bill were enacted, information that was desired would
be made available,

In the beginning there would probably be some test cases which
would test the specific exemptions in the act. But I would not think
it would create any major volume of litigation. ,

Mr, Benyamin, T think that iscorrect.

I think our experience in New York might be relevant, In New
York almost any administrative agency proceeding, whether or not
there is a formal hearing requirement, is reviewable by the courts; if
there is no hearing requirement, by & ¥roceedin y in the nature of man-
damus to review, And thooret.;cally here are hundreds of thousands
of n]gency determinations that are subject to review if there is merit
to them. ‘ :

But we have not found at all that that has overburdened the courts.
Tho same argument was made where we recommended in S. 2335
that there be a proceeding to enjoin, a court proceeding to enjoin
an agency proceeding clearly in excess of jurisdiction, which is very
much like the old proceeding growing out of the writ of prohibition
that we have in New York.

Again, while the agencies in opposing our proposal here say that the
conrts would bo swamped, it certainly has not been found to be true
in New York under the available proceeding in the nature of pro-
hibition. T do not think it would be here. I think once the thing is
spelled out, people generally acquiesce.

For one thing, it takes so much more effort to constantly litigate
that. T think the tendency ultimately is to stop it where you are not
getting anywhere, and I think gradually at least, if not to begin
with, the lines of action would be so clear here that there would not

be anything to go to court about.

.
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Mr. Kass. Mr, Benjamin, this bill has removed the criteria that
persons must be properly and directly concerned, and substituted for-
that criteria the nature of the information itself.

Do you agree with thiscriteria?

Mr. BenvaMmin. No, I agree with the change.

Mr, Kass., With the change?
Mr, Benoamin. I think the criterion was a mistake, and in the

same general direction we have tried in our legislation, as has the Sen-
ate committee dealing with it, to get rid of some of the extremes of the
doctrine of standing to sue. I think, generally speaking, the question
should p:, what are you trying to review and not, who is trying to
review it
- You get so caught up in technicalities on finding out who is affected
and this and that, that you get again a great waste of time, and second,
denial of any relief to somebody who ought to have it.
Mr.Kass. I have no further questions, Mr, Chairman,
Mr, Moss. Mr. Rumsfeld. .
Mr. Rumsrewp. 1 would like to apologize for my absence during a
rtion of your testimony because of the debate on the floor of the
ouse, and just make sure that I understand what your previous testi-

mony was, o .
Is it correct to say that you have indicated your conviction that the

bill as before you is constitutional ¥

Mr. Bengamin. I would put it this way: I would say yes, but then
I would say that the question of constitutionality is always one of the
application of a statute, and it may very well be that something that
is not spelled out here may be within the constitutional executive privi-
lege of refusing information., But I think it would be n waste of time
to try to forecast what the detalls of that are, and I think the bill would
certainly be constitutional in almost all, if not all, of its applications.
And if 1t is held to be constitutionally inapplicubfe to n particular at-
tempt of the executive to rely on the executive privilege, that is not »
criticism, a legitimate criticism of the bill.

It seems to me any good piece of legislation always presents that
possibility around the fringes of its application, and that is quite
proper that it should. .

r. Rumsrewp, I thank you, and I might say I certeinly agree with
what you have said. ) . .

A previous witness indicated that because of this question of execu-
tive privilege, that this bill in his words should contain reference to
executive privilege.

Now at that time I believe I made the comment that because this
concept of executive privilege would flow from the Constitution, I
could not see why any such provision should be put in or even would
be desirable to have in. Is this your conclusion also?

Mr. BenoaMmiN, Yes, I think it is perfectly obvious that the execu-
tive privilege is there, whatever the limits are that the courts will set
out, and the legislative history will make it clear that the Congress had
t}llllatkin mind, But to try to spell it out any more would be futile, I
think,

Mr. Rumsrerp, I quite agree, thank you.
Mr. Moss. Gentlemen, I want to express my thanks and that of the

subcommittee for your very constructive suggestions and your helpful
interest in this legislation.
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Mr. Haxes. We want to thank the subcommittee,

Mr. Bexsasin, We want to thank the subcommittee for giving us
this opportunity to take part,

Mr. Moss. Our next witness is Mr. John Colburn, editor and pub-
lisher of the Wichita, Kans,, Eagle and Beacon, representating the
American Newspaper Publishers Association. Mr. Colburn is an old
friend of the subcommittee who has been most helpful from the very
heginning sessions back in 1956, I believe,

Mr. Colburn, do you have a statement

STATEMENT OF JOHN H. COLBURN, EDITOR AND PUBLISHER,
WICHITA (KANS.) EAGLE AND BEACON, REPRESENTING THE
AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION

- Mr. Cornurn, Thank you, Mr, Chairman,

My name is John H. Colburn. I am editor and publisher of the
Wichita (Kans.) Eagle and Beacon. Today I represent the American
Newspaper Publishers Association (ANPA), an organization of more
than 920 daily newspaper members with 90 percent of the total daily
newspaper circulation in the United States.

ANPA advocates favorable action on House bill H.R. 5012. This
measure to require Government agencies to make “records promptly
available to any person’ is of vital public interest.

Certainly we were delighted to see the testimony of the distinguished
gentleman from the American Bar Association, and I think con-
structive suggestions for improving this legislation even further,

Most of my 35 yenrs as a reporter, foreign correspondent, and editor
have been dedicated to keeping the public informed as to how Gov-
ernment. affairs are conducted. Since World War IT especially, I
have been more and more concerned by efforts of Government agencies
to deprive the people of legitimate information, which they need to
properly exercise their role as responsibe citizens.

Before I became a member of the ANPA Federal Laws Committee,
I had the privilege of serving as chairman of the Freedom of Infor-
mation Committees of the American Society of Newspaper Editors
and the Associated Press Managing Editors Association, I am per-
sonally aware, as the chairman noted, of the excellent work done by
Congressman Moss, his subcommittee and staff of experts, which has
certainly been an excellent service in exposing example after examrle
o'i; limjustnﬁed Government secrecy in the conduct of the people’s
affairs,

Senate passage last year of S, 1666, the “Right to know” bill, re-
flected a_growing conviction among Members of the Congress that
such legislation is necessary. It also reflected a determination to
recognize the concern among informed people that Government sec-
recy hasexceeded proper bounds.

It is gratifying to our ANPA membership to note the strong bi-
I)oz:irt.isan support already accorded the legislation you are considering

ay.

In our view, the amendments needed to implement an effective Fed-
eral public records law are badly needed. They are long overdue,
This is amply demonstrated by the sorry record of experience with
the secrecy loopholes in section 8 of the Administrative Procedure

*Act since 1946.
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Let me emphasize and reiterate the point made by others in the
past : Reporters and editors seek no special privileges, Our concern is
the concern of any responsible citizen, We recognize that certain
areas of information must be protected and withheld in order not to
jeopardize the security of this Nation. We recognize legitimate
reasons for restricting access to certain other categories of informa-
tion, which have been spelled out clearly in the proposed legislation.

What disappoints us keenly—what we fail to comg:;eheud is the
continued opposition of Government agencies to n simple concept.
That is the concept to share the legitimate business of the public with
the people, It is not n now concept. It was the basis for enactment
of the Administrative PProcedure Act in 1946. Senator McCarran,
chairman of the Committee on Judiciary, in reporting the measure
to the Senate, put the concept in these words:

The section (sec. 3) has been drawn upon the theory that administrative

operations and procedures are public property which the general publie, rather
than a few specialists or lobbyists, is entitled to know or have ready means of

knowing with definiteness and assurance,

This simple concept would take much of the mystery and the secrecy
out of Government operations. It was needed in 1946 because Federal
regulatory agencies had ubused their power through arbitrary, capri-
cious, and oppressive action, action that was protected then by a
policy of secrecy and still is protected today.

But. what happened? ) '
The results under section 8 were far different. from that conceived

by its framers. Instead of opening channels of information, section
3, as interpreted in practice, did precisely the opposite. The Senate
Committee on the Judiciary, in its 1964 report. recommending passage
of S. 1666, noted that section 3, now “is cited as statutory aythority
for withholding of virtually any picce of information that an officinl
or an agency does not wish disclosed.”

Please note that this is not a complaint of some newspaper organiza-
tion or public group. This is the conclusion of a respousible an
respecteg committee of Congress. It is concerned with the need for

a better informed public, L
It is significant that the committee indictment went on to say:

Under the present sectlon 8, any Government official can, under cover of law,
withhold almost anything from any citizen under vague standards—or, more
precisely, lack of standards—in sectfon 3. It svould require almost no in-
genuity for any official to think up a reason why a plece of information should
not be withheld (1) as a matter of “public interest”, (2) “for good cause found”,
or (3) that the person making the request is not “properly and directly con-
cerned”. And even if his reason has not a scintilla of validity, there is ahso-
lutely nothing that a citizen seeking information can do because there is no
remedy available.

Here is ample reason, based on careful evaluation of testimony and
research, why amendments are needed. Our citizens are being de-
prived of fundamental rights. As Government has grown bigger and
morvo complex, information manipulation and control lias become more
sophisticated. Access to news sources, reports. findings, depariment
rulings and opinions, comes under tighter restrictions.

A gigantic information screen, that can be penctrated only by time-
consuming diligence or connivance, shields Government departments

and agencies.
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This screen of secrecy is a barrier to reporters, as representatives
of the public—to citizens in pursuit of information vital to their busi-
ness enterprises—and is a formidable barrier to many Congressmen
seeking to carry out their constitutional functions, Many loyal, con-
scientious Government employees share our concern. They recognize
the right of n taxpayer to know how his money is being spent;: to know
how public business is conducted ; the rensons for decisions that affect
tho lives, businesses and future of our geople.

A the Senate Committee on the Judiciary found in 1946 and found
agnin in 1964, and as this subcommittee has reForted in the past, there
is no justification for most of the secrecy. If permitted to continue,
this policy of secrecy will lay the foundation for a totalitarian bureauc-
racy, that will be an even greater threat to public welfare.

This subcommittee I hope will share our concern for the future as
well as the present. Well-educated citizens already tend to regard
problems of Government as too technieal and too complex to follow:
closely. ‘Their apathy has grown with the more intense manipula-
tion and control of information and the frustrations of trying to cope
with Government redtape.

Donald N. Michael, a social psychologist and a resident fellow of the -
Institute for Policy Studies here in Washington, makes some pertinent
points about the future in a new book, “The Next (Feneration.” He
notes that. our concerned young people and adults will continue to feel
frustrated and inadequate in the face of complexities and secrecies.
He foresees a mounting trend toward developing policies through a
technique of rationalization, which may be based more on technologi-
cal fuctors than on wisdom. These techniques of rationalization can
have good and bad consequences. At their worst, Dr. Michael says,
they could lead to n garrison state, ,

( Parenthetically, we might point out that. in the hearings on Senate
bill S. 1666, the “right-to-know” bill, Government agencies appeared
to utilizo rationalization rather than wisdom to justify policies deny-
in%‘accoss to information.)

ome time ago in a paper presented to a symposium at the Battelle
Memorial Institute in C‘olumbus, Ohio, Dr. Michael, who is an ex-
pert in the study of cybernetics, raised other questions about how com-
puter techniques may affect democratic processes. These same ques-
tion? a]lso concern the public interest in how Government decisions are
renched,

“Roufhly, the situation to be faced,” said Dr. Michael, “is that so-
cial problems to be met will require the increasing application of com-
pulers hy the Government to clarify the problems and opportuniti
and to design and implement effectively the needed programs for socia
betterment.”

Ile notes that often defense and foreign policies are formulated
through analysis of data processed by computers and that the basis
for these decisions are “only dimly apprehended by the informed pub-
lic and totally beyond the comprehension and often the interests of

the general public.” |
hen Dr. Michael asks, “How, then, will the interested layman be

able to find out what ‘models’ were used that. provided the ‘facts’ or

interpretations on which the policy is based #? ..
These are vital public questions as to how Government decisions are

reached. They will grow in importance as so-called “thinking ma--
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chines” are used more and more in decision-making processes, Such
questions make it all the more imperative that in the future there be
greater access to information in our Government agencies. The new
technology is not limited to agencies charged with making defense
and foreign policy. It is being utilized also by the agencies concerned
with education, welfare, highways and natural resources, agencies
that are not entitled to secrecy protection on the grounds of security.

Who is responsible for the computer programing

Who is responsible for the selection of raw material fed into the
oom‘;mter?

Who is responsible for the analysis that goes to our policymakers
as a study report or policy recommendation ¢

These questions concern social and political scientists, other in-
formed citizens, the press, and they puzzle many Members of Congress.

But there are more obvious cases involving denial and manipulation
of information that have nothing to do with new technology, with
security or any other legitimate reasons. The pattern is clear from
reams of previous testimony. Earlier, I mentioned barriers faced by
Con%ressmen, as reﬁeresentatives of the people. Let’s take a look at
the Congressional Record for April 21, 1964, by two Members of
Congress with offices just down the hall from this hearing room.

A member of the House Subcommittee on Defense A(i)propriations,
Congressman William E. Minshall, of Ohio, expressed dismay con-
cerning changes made in Department testimony under the guise of
security, After recheckiilﬁ.t e original transcripts that were locked
in the subcommittee safe, Mr, Minshall said ;

More times than not the only security involved was the political security of
the present administration. It was political censorship, not national security,
that was the guideline in determining what should be left for you to read in the
final printed coples of the hearings. The printed hearings only hint at what
Secretary McNamara actually said about the interlocking of our defense and
foreign policles,

Congressman Minshall contended further that half of Gen. Curtis
LeMay’s testimony was censored, not because of any security data
that was disclosed but, because “his remarks did not happen to agree
with Secretary McNamara'’s views.” _

Out in Wichita we are somewhat %rejntidiced in favor of the Boeing
Co. We have felt, on the basis of the McClellan committee findings,
that the people would have been better served—and their tax dollars
better utilized—if Boeing had received the contract to build the TFX
or what is now know as the new F-111 plane. Mr. McNamara and
his able press controller—and he is very able at manipulating the
news—Arthur Sylvester, gave the public and the press a real “snow
E,l')” to support the decision to award this contract to General

namics.

Congressman Melvin Laird of Wisconsin, whose office is riggt next
door, pinpointed the problem of news manipulation in the TFX affair
with this statement during debate on defense appropriations:

Regardless of the kind of statement which has been issued, I have a confidential
memorandum from Arthur Sylvester dated March 5, 1964, in which he dictates

policy in the Department of Defense regarding the TFX * * * He dictates
what the Navy, the Air Force, and their contractors must say about the TFX

and its development.
Congressman Laird inserted in the record the memorandum issued
by Sylvester. It is rigid control guideline making clear that the
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public would be given no information on troubles being experienced
with the TFX ship. You get, in other words, only what the Defense
Department wants to show up as favorable news; and nothing that
concerns examples of faulty judgment or worse, political influencs,

The Defense Department 1s not the only culprit. Other administra-
tive and regulatory agenocies follow similar policies, as the Moss sub-
committee x'et)orted in the past. These agencies publicly avow
great interest in the public’s right to know, but in practice they use
every conceivable excuse to deny the public information.

There is an ironic note to this widespread agency policy of restrict-
ing the right of the citizen to find out how the public business is con-
ducted. The irony is that while Mr. Citizen finds it more difficult to
surmount the wpﬂs of bureaucracy, the agents of Government pry
more and more into the lives of the private citizen and his business

Many agencies have adopted a system of “snooping espionage.”
Some use bugging devices and other esoteric products of our new tech-
nology. The operators of these devices have violated the privacy and
individual liberties of citizens and Government employees suspected of
“leaking” legitimate information to responsible people.

The Department of Justice in the llmst 10 years has undertaken the
responsibility of protecting individual and civil rights in certain areas
of our society. However, as the legal representative of Government
departments it has consistenly ignored the citizen’s rights and, in fact,
and again this week has continued to oppose efforts by the public to
learn more about agency operations. . .

Congress has consistent] son;ght to broaden access to information,
but the Attorney General's office has just as consistently advi
Government agencies, in effect, to impose a lézlli‘cy of secrecy. These
policy guidelines come from the Attorney eral’s manual, whi¢h
advised in part that “the great mass of material relating to the inter-
nal operation of an agency is not a matter of official record.” ’

For example, access to bud%let information on how the taxpayer’s
money is spent is denied on the grounds of the Attorney General’s
interpretation that this is merely an internal “budget procedure.”
The manual advises that each agency can be the sole judge of whether
a person has a legitimate interest in instgecting official records. This
has led to such ridiculous rulings as that by the Controller of the
Currency denying a private citizen the right to examine blank—
yes, blank—forms used by his agenoy.

Now the Department of Justice a:fain contends that the court en-
forcement provision of the proposed Federal records law is unfair,
Why? Because this provision would put on the agency the burden of
proof to show why it restricted access to specific items of information.

Under the present arbitrary policy of secrecy it is absolutely neces-
sary that there be some remedy outside the executive branch of Gov-
ernment. Due process of law is the obvious remedy. This proposal
that you are considering this afternoon would arm the distriet court
with injunctive and conbemptegower to make available information
that is not specifically restricted by this legislation. This is reason-
able and fair for all concerned, as previous witnesses from the bar
association pointed out. A o

Inevitably there will be areas of legitimate doubt and misunder-
standing as to whether certain information should be released. But
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the question should be settled by due process and not by some bureau-
crat’s whim,

The Department of Justice philosophy seeins to be in sharp contrast
to that of the American Bar Association, that the burden of proof
should lie with the citizen, and not the agency, is understandable in
o totalitarian system, There the people are servants of the state.

The Department of Justice philosophy is an absurd contention in a
democratic system where the people are the masters and the state
the servant, “All citizens must have the right of legal recourse. Once
this ilt?damental right is denied, then we do move closer to the garri-
son state.

In summary, what we are advocating is the right of the individual
citizen to have access to accurate and freely available information
about the Government of the United States. Eight legitimate cate-
flz‘ories of information are exempted from the disclosure requirements.

hese cover the vita] areas of national defense and foreign policy
documents related solely to internal personnel rules and practices of
agencies, personnel and medical files, privileged trade secrets, com-
mercial and financial information, memorandums dealing with matters
of law or policy, and investigatory files compiled for law enforce-
ment. Wedo not take issue with these provisions,

We also want to emphasize that the legislation does not give the
mischiovously curious individual a “fishing license” to dip into gov-
ernment files for secrets about his neighbor’s business or about. policies
that would aid a potential enemy.

You may be told that reporters are looking for scandal to sell
newspapers. Only a small percentage of our total newspaper cir-
culation in this country is based on casual sales. Our products are
delivered morning and afternoon to the homes of U.S. citizens, who
must be better informed if they are to fulfill their responsibi]it%es as
citizens, We do not seek sensationnlism. We, as newspapermen rep-
resenting the public, seek facts, Concealment of legitimate facts by
government agencies often can be more detrimental to onr welfare
than their disclosure, as was pointed out in the testimony earlier this

afternoon.
We are interested in good government, in better government, and

the protection of every citizen’s rights.

Good government in these complex periods needs the participation,
support, and encouragement of more responsible citizens.  Knowing
that they can depend on an unrestricted flow of legitimate informa-
tion would give these citizens more confidence in our agencies and
policymakers. Too many now feel frustrated and perplexed.

Therefore, it is nbsolutely essentin]l that Congress take this step
to further protect the rights of the people, also to assure more ready
access hv Congress, by adopting this disclosure law.

ANPA strongly favors enactment of the legislation, but we also
recognize that it will impose on our reporters and editors a ereater
responsibility to keen the public more fully informed. Five years
ago, Lyndon Baines Johnson, as Vice-President-elect, made this state-
‘ment in speaking to the convention of the Associated Press Managing
Editors Association in Williamsburg, These are his words:

In the years ahead, those of us in the executive branch must see that there
18 no smokesereen of secrecy. The people of a free country have a right to know
about the conduct of their public affairs,
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There is no reason to believe that, as President, Mr, Johnson has
changed his view. It is a view that was shared by the late President
Kennedy, who said:

Within the rather narrow limits of natlonal security the people of the United
States are entitled to the fullest possible fnformation about their Government,

and the President must see that they receive it.

‘Thus, gentlemen, in conclusion:
“No smokescreen of secrecy, the fullest possible information”—these

are pledges to the people from our Nation’s lenders. Congress can
support the executive branch in keeping faith with the people by
enacting an effective disclosure act to replace a “smokescreen of
secrecy.

Mr, Moss. Mr, Rumsfeld.

Mr. Rumsrerp. I have no questions, Mr, Chairman, other than to
say it was a very forceful statement.

Mr. Moss. I want to express my pleasure for your appearance and
for your support. 1 would like to take the opportunity to restate
something I have on many occasions tried to make very clear.

This committee—no member of this committee—has any desire to
require information to be made available if it would be damaging to
the security of this Nation, Over the years, in dealing with the press,
I have seen no evidence of any movement in the press to require that
type of disclosure. I think the record of the American press in coop-
erating with Government to protect very sensitive areas in times when
such protection was necessary in the interests of our security has been
an excellent one, one to which the press can point with pride. Their
performance during World War 1I under voluntary conditions was

outstanding.
Again, Mr. Colburn, we thank you for your statement and for your

support. :

r. CoLsurN, Mr. Chairman, I would like to make just one foot-
note comment to that excellent point that you made, and that is, I
think that in our work together over the years in tracking down some
of these items that may have been borderline or-even perhaps violated
cortain areas of security, it has been our finding that these have been
leaked by Government people in both administrations, Democrat and
Re&)ublican, for personal influence or to influence some act of Congress,
and in_that case these puople were responsible and not the press.

Mr, Moss. I think the leak is a good bipartisan tool of propaganda
effectively employed for many years.
Mr, CoLBURN. Yes.

Thank you very much. . ) .
Mr. Moss. Our next witness is Mr. Richard Smyser, who is chair-

man of the Freedom of Information Committee of the Associated
Press Managing Editors Association,
Mr. Smyser.

STATEMENT OF RICHARD D. SMYSER, CHAIRMAN, FREEDOM OF
INFORMATION COMMITTEE OF THE ASSOCIATED PRESS MANAG-
ING EDITORS ASSOCIATION

Mr. Smyser. Mr. Chairman, I have a statement,
Mr. Moss. Youmay proceed.
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Mr. Suyser. Iam Dick Smyser, managing editor of the Qak Ridger
& newspaper in Oak Ridge, Tenn., and chairman of the Freedom o
Information Committee of the Associated Press Managing Editors
Association. ) ) )

The Associated Press Mm% Editors _Association believes, s
might be exipeeted, in freedom of the press. But it is no accident that
the name of the committee of that organization of which I am chair--
man for this year is the “Freedom of Information” Committee. The
choice of name is quite deliberate. ) e

It might be even more a 1Pro riately titled the “Public’s Right To-
Know Committee,” For reegom of the gress” and “freedom of
information” are simply means, not ends. The end is protection of
the “public’s right to know.” _

The press—and the term is used broadly to include all media that
gather and disseminate the news—is the public’s chief source of infor-
mation about its Government. Therefore, the “public’s right to
know” cannot by guaranteed without “freedom of the press.”

Too often, however, we think of “freedom of information” as some-
thing important only to the economy of a newspaper. I agree, and
my publisher agrees even more intensely, that the economy of a news-
paper is important. However, this is not the primary reason why
APME hopes that House bill 5012, and the companion bill in the
Senate, will be adopted by this session of Congress,

Rather, APME would like to appear a champion for & public right
rather than a lobbyist for a private privilege, this notwithstandin
the fact that last year’s similar bill, Senate bill 1666, had become we
known within the trade as “Sweet Sixteen Sixty-Six.’

We hear much these days about “big Government.” All partisan
arguments aside, it is true. Our Federal structure is growing rapidly.
Its size, functions, and, inevitably, its powers are eﬁanding iearly.

~We do not argue the merits of this growth. APME does, however,

fee] strongly that this trend makes it more and more imperative that
infq}'l%z]ztion about the Federal Government be made increasingly
available. .

For, as the Government grows, it becomes proportionately more im-
})ortant that the public be kept aware of what it is doing. It also

ollows that the larger the government, the greater the chance of it
becoming incomprehensible, inaccessible to the public.

Ours is still a system of checks and balances. Therefore, as the
balance of government weighs more and more heavily on the Federal
side, the check of public awareness must be sharpened.

There is acertain basic rightness in the giving of information. It
reflects a faith in the goodness of truth and the essential wisdom of a
concensus of the public. It is the hallmark of honesty, positiveness,
confidence. ,

There is a certain basic wrongness in the withholding of informa-
tion, It manifests a mistrust, a lack of faith in the ability of the

ublic to examine the facts and come to a reasonable conclusion. It
18 the badge of cynicism, pessimism. It is the habit of those who
i)at,ronize-—who assume for themselves some sort of privilege status.
t is quite often the mask for corruption.

But aside from the moral grounds for the public’s rith to kmow
there is also a very practical ground for candor, especially in Federal
Government operations, but also in government at all levels.
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My newspaper has had some little experience with the Federal
Government. Oak Ridﬁe, Tenn,, is qroba ly the country’s most fed-
eralized city outside the District of Columbia.

In Oak Ridge’s very early days there was, necessarily, very little
“freedom of information.” It was, of course, one of the most secret
operations undertaken by any nation ever. But secret or not, this
did not inhibit the rugged east Tennessee mountain men from spec-
ulating as to what was going on down there at the “project,” as it
was termed by the natives, )

The story is told of the farmer who commented to one of the resi-
dents of nearby Norris, to whom he larly brou%mt eg, “T don’t
know what the Government’s makin’ down there, but from all the
stuff they’re building, it seems to me it’d be a lot chedper to just go
out and buy it.”

This gentleman, obviously, did not have the benefit of “freedom
of information.” Therefore, he was not able to make a valid judg-
ment on his Federal Government. And this it seems is more than
just & good story. It illustrates the basic point I would make—that
the more information the public has about its own Government, the
more valid will be its judgments, the more effective then can be Federal
operations. .

Of course, it was imperative in those early days of Oak Ridge—
1943, 1944—that neither this particular east Tennessee farmer nor any-
one else have full “freedom of information.” It was vital that they
not know that what they were building down there at “the project”
were huge facilities to make the tiniest quantity of U?*>—something
that the Government could not just go out and buy.

And perhaps the whole secret of Oak Ridge is an example of how
well a proper military secret can be kept, even with a free press.
For indeed, there are many stories told of voluntary censorship which
the press particularly in the immediate Oak Ridge area, accepted and
followed on request of Government officials during those hectic early
times of the nuclear effort. )

There was a whole city and industrial complex built within months
where before there had only been farmland.  And yet the secret was
exceedingly well kept. History is full of such evidence of a free yet

egponsible and patriotic press. All the years of World War II pro-
vide instance after instance of how well voluntary censorshzf) works,
Indeed, freedom of the press is an inducement to responsibility as it
creates an atmosphere of mutual trust. o

The situation relative to information in Oak Ridge has, thank-
fully, changed. For now while, to be sm'ei there are still many vital
atomic secrets, secrets our newspaper would never want to in rm%e,
there are also many areas of nuclear information that are consciously
available to all. . .

. More than that, in Oak Ridge I believe we have had a unique
information experience in the community’s transition from a city

completely owned and operated by a Federal agency to one with the
highest percentage of individual home ownership anywhere, We also
now have a thriving, vibrant self-government. The Oak Ridge has
1l;een .glven considerable credit for aiding with this unp: ented
ransition.
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I mention this not primarily as a chamber of commerce-type plug
for Onk Ridge or my newspaper, but rather to point out. that one of
_the big reasons this massive transition has worged well was because
the publio involved was given maximum information all during the
process,

The Atomic Energy Commission, citizen groups and news media,
working together, nsually in harmony, told, often in the minutest
detail, ench step of the extremely involved arrangements for selling a
whole city’s housing within a matter of months,  And, most. familiar
with the situation agree that it just could not have happened had not
citizens been so completely and ‘)rompt.l y informed.

What does this have to do with Flouse hill 5012¢

Just this. There is every renson for House bill 5012 to be thought
of as legislation aimed at assisting Federnl agencies to do a better
job—this in contrast to the generally accepted notion that this and
similar bills are designed primarily to assist the press, and throngh
the press the public,

How help the agencies?
Simply as HLR. 5012 is an inducement to these agencies to make full-

est information availablo to the public. The fuller the information
available, inevitably the better understood will ba the agencies’ pro-
grams, policies, and purposes. And once understood by the publie,
theg these policies, programs, and purposes are inevitably strength-
ened.

This may sound like a rather grand oversimplifiention of an over-
optimistic view. Rather, it is a very realistic view and it has been
proven time after time. The areat public concensus—so long as it is
& well-informed concensus—has historically shown itself to almost
always ultimately be on the side of wisdom, else how does a democratic
society progress, survive?

In two very current instances this philosophy has rmven itself,
The U.S, Information Agency, all during the recent unplensantness in
Selma, Ala,, told the story promptly, fully thrsughont the world.

Why this unpleasant chapter of U.S, history related to the peoples
of other nations by our very own national information facilities?

Why not ¢ ‘

It lmpgenod, It is truth, fact, reality.

Second, it was being told and is still being told by many other
nations’ information agencies—or, more properly, propagandn agen-
cies. And it was being exploited to the maximum, as are all of our
current racial problems, by the Communists.

Essentially, of course, the USIA and its Voice of America is a public
relations more than a strictly news agency of the United States. Its
purpose, avowedly, is to advance the best interest of the United States
through the giving of information to those in other countries.

However, as many n ‘;’zood public relations man, or at. least what 1
think of ns a good public relations man, will vouch, the best way to
advance the best interests of the United States, or whatever nation,
company, or organization, is simply to tell the truth, give the news,
make the truth, the news,available readily.

It is n ‘misguided philnso‘)hy to assume that either distorting or
withholding mforination will do you elient good. Tnavitably such
practices backfire. Just tell the people, fully, factually, promptly.
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Toll them when it is good. Tell them when it is bad, or at least open
the channels of information so that they may find out for themselves.
Trust. the peoplo with the truth and they will seldom betray your
trust. Mistrust them, deny them the truth, and you will reap what
YOu sow, .

T'ell the truth yourself before somceone else hus a chance to step in
and mislend and gain credence for their misleading in that you have
been negligent, less than frank.,

In the long run, the self-ndmission of the United States about Selma
will pay dividends, TFor indeed, although many parts of the story
are painful, many othor aspects show America at its very best as 1t
struggles, within itself, for justice, .

The other example is that of the recent U.S. space shots, particu-
lnrly the live television pictures from Ranger 9 as it. zoomed down on
the moon on March 24,

Seldom before has the individual citizen felt so much a part of a
Federal program.  Undoubtedly there is now a well of public support
for the space effort like seldom before, simply because so much in-
formation has been fully, freely available,

Two exceptional events have been cited here. IHowever, the same
principles are applicable to why the Agriculture Department should
tell fully the situation relative to farm surpluses or the Federal Com-
munications Commission should make available its records on the
allocations of television or radio channels and frequencies,

We have attempted here to make primarily a positive rather than
o negative case for freedom of the press, freedom of information, the
public’s right to know. Iowever, the negative may help complete
the argument,

For if one asks, “Why should the public be given every last detail
abm?x’t’. n Federal agency’s workings?” then one must also ask “Why
not ¢

Because the agencies feel that dispensing information is distracting,
tnkes too much time? .

Because the agencies feel that they are entitled to some measure
of ndministrative arbitrariness?

. Because the agencies feel that full access will reveal instances of
incompetency, even corruption, and therefore, distract and discredit
the agency’s work ¢

None of these are valid arguments. Indeed all, as they may reflect
attitudes of some agency administrators, are powerful arguments for
insisting on fullest information. For such attitudes must surely
be counteracted. o

Information should be restricted because the uninhibited giving of
information may endanger military scerets or diplomatic tacties?

Of course such information should not be given, and HLR. 5012,
as do all responsible freedom of information proposnis, clearly excepts
“matters—specificnlly re(%uired by Executive order to be kept secret
in the interest of national defense or foreign policy.” ,

Present laws on Federal information are inndequate because they
. ava attuned to the philosophy that the public and the press must make
a ease when they feel that information is being withheld. LR, 5012
would change this misdirected emphasis. FLR. 5012 wonld provide
that the obligation is on the agency rather than the public seeker of
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the information. The agency should do the explaining, and in Federal
court if necessary, when it chooses to withhold. The public and the
press should not have to apologize for or justify its “Ski"li'

The Tennessee Press Association has a slogan that I would quote
here: “What the people don’t know will hurt them,”

Indeed, it is so very true, But what the people do not know about
the Federal Government will ultimately hurt the Federal Government
and its officials too, for of course, the two are inseparable, The Fed-
eral Government draws its powers from the governed. And the gov-
erned are only governed as well as they give.

The Associated Press Managing KEditors Association, therefore,
through its Freedom of Information Committee, wholeheartedly com-
mends those Conﬁressmen, such as Representative John Moss in par-
ticular, who are champions of the public’s right to know, And APME
commends them specifically for the drawing of H.R. 5012 and earn-
estly urges its passage.

Enactment of this bill, APME is convinced, will help guarantee
maximum public awareness of its Government and, therefore, better
government.

I have spoken here primarily of H.R, 5012, All that I have said.
however, is equally applicable to the Senate bill of Senator Iidward
Long to establish a Federal public records law. APME was most
active last year in working fox'lyussuge of Senator Long’s S. 16606,

I would close by quoting APME’s current president, George Beebe,
managing editor of the Minmi Herald. In a vecent letter to his fellow
Floridian, Representative Dante Fascell, he wrote :

There has never been a period in our history when it is so vital that the
people know what is going on in their country and the world. Disturbing indeed
has been the trend to close more and more doors and records to the press,
although there are few instances where this privilege has been abused. There
is not a responsible editor in the Natlon who does not willingly practice scif-
censorship in matters of national security. There is not an editor who would
argue against suppression of news affecting national security, But news sources
are drying up that have nothing to do with security, and to which you and I
and everyone should have access. As president of the Assoclated Press Mun-

aging Editors Association, an organization made up of the leading editors of
the country, I commend your courage and aggressiveness in introducing this

fmportant bill.

On behalf of the APME I thank you for this opé)ortunity to expross
the organization’s position on this important pending legislation,

Mr. Moss. Mr. Rumsfeld.

Mr. Romsrero, I would certainly like to thank the gentleman for
his very fitie statement, and concur in what he has said. " I would also
make this comment in passing, that we have just received your testi-
mony, the Associated Press Managing Editors Association. We have
heard from Mr. Colburn, American Newspaper Publishers Associn-
tion. We have heard from representatives of the Press Photographers
Association, and in each case what has been said about the need for
the public to know in our system of government has been forceful and
very appropriate and correct. ,

he thrust of the proposal coming before this committee, as the
testimony has, has been toward the desirability of Government making
available information.

There is a reverse thrust. There is a great burden also on your
association, on the press throughout the country, and the press pho-
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tographers throunghout the country to report fairly and responsibly,
and as thoroughly as possible.

Naturally it is not surprising that there has been very little men-
tion of this in these statements, I would sny that with the availability
of more information from government, puts an even greater burden on
those of you in your field, and there would be a great responsibility
to report. accurately and as thoroughly as is humanly possible.

Mr, Smyser. 1 would certainly agree with that, I would perhaps
mention that within the APME, the organization that I represent,
freedom of information is only one of the committees. It has about
cight others that are directed specifically toward the very fine point
that you make, toward more responsibility, more effectiveness in fairly
and fully reporting the news, and 1 think this is true of the other
organizations, too.

fr. RuMsrern, Thank you.
Mr, Moss. I want to say that I think your statement was a most.

excollent one. Certainly it illustrates quite clearly the need to keep
the press well informed if the press is to be equipped to voluntarily
cooperate in periods of crisis, and it has always given such cooperation.

I think wo have another problem, all of us, in Government and in
the press—that is how to handle this great mass of information, which
grows every day—Mr. Colburn mentioned the use of computers in
solving many of our problems. In my State I believe that my govern-
ment has recently given some pilot contracts to some of the aerospace
industries, to encourage them to employ their know-how and their .
talent to aid in the solution of problems. We are going to be doing
o lot of programing into computers. We are going to come up with
answers, and none of us nre roing to understand them too clearly.

If we have everything available, it is going to be diflicult to under-
stand.  Where our primary business is keeping informed, it is going
to be diflicult to keep informed. Alrendy in many discip]inos in this
Nation and avound the world the problem is how to store and retrieve
information, how to keep on top of it. And yet we expand govern-
ment, not only in responsibilities in science as we increasingly tend
to fund research, but within the past week we enacted here one major
program in the House and we are going to have another one in
another week or two that require closer cooperation from each citizen,
and we all know how very diflicult it is to get the public attention.

As a eandidate for oflice, I am always amazed at how frequently
my name appears in print and how many people never heard of me.
And so to a public somewhat lethargic, where we try to get attention,
and to inform, it. is vital that those medin employed in disseminating
information to them have available every detail consistent with our
security, and consistent. with the real needs of our Government for
withholding—reasons which I think are possible of definition. I hope
we ean do it with thisbill,

I want to thank you for your appearance and for the cooperation
of your APME Freedom of Information Committeo ovor the years.

Mr. Ssyser, Thank you very much, sir,

Mr. Moss. The subcommittee will now stand adjourned until 2 p.m.
tomorrow afternoon. | -

(Whercupon, at 4 I).m., the subcommiittee adjourned, to reconvene
at 2 p.m,, I'riday, April 2, 1965.)

45-213--65—pt. 1 ——0






FEDERAL PUBLIC RECORDS LAW
| (Part 1)

FRIDAY, APRIL 2, 1965

House oF REPRESENTATIVES,
ForpieN OPERATIONS AND
GOVERNMENT INFORMATION SUBCOMMITTEB
oF THE COMMITTEE ON (GOVERNMENT OPERATIONS,
. Washington, D.C..

The subcommittee met, Fursuant to recess, at 2 p.m. in room 2247,
Rayburn House Oftice Bui ding, Representative John E. Moss (chair-
man of the subcommittee) presiding.

Present : Representatives John E. Moss, John S. Monagan, and Don-
ald Rumsfeld. ) :

Also present : Samuel J. Archibaldrehisf, Government Information;
David Glick, chief coungety Benny L. Kass, o nsel; Jack Matteson, .
chief investigator, andJ, P. Carlson, minority couhse].

Mr. Moss, The subcommittee will be in order. Before we hear from
our first witnesgAhis afternoon, I wopldNike to insert in\the record a
letter which I Have received hairipan of*thjs subcommittee, under
date of April 2,1965: ‘ 4

Hon, Jorx H. Moss,

Chairman; Foreign Opcrations and’Godey e - Bubcommigiee of
the Committee on Governme eron Housd Building, \Wash-
ington D.C. T )

DEABR MH. CHAIRMAN ¢ ve § 2Cy Mo e use of thd claim

of “Execut}ve privilegp” in co! y
and other {nformatio

Since assguming the Presidency\I have fb}low he policy laid down byf Presi- .
dent Kennddy in his lbtter toyoi of Maj 992;.dealing with this gubject.
Thus, the claim of “Executive privileges inue“ta. be made only/ by the
President.

This administration has attempted to-cooperaté completely with the pngress
in making avalable to it all information pdssible, §nd that will contin # to be our

policy. i
I appreciate the time and ehergy that you\and your stbcommittee Xave devoted
ity to state formally my/policy on this

to this subject and welcome the oppe
important subject. .
Sincerely, -
DON B, .‘[onnqoxq.' .
The letter is in response toena—and I } Lves pslied‘copies to repre-
sentatives of the press tﬁre,sent here at this time and copies are available
to anyone who wants them—1I addressed to the President on March 81

of this year. . o
I ¢
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FOREION OPERATIONS AND GOVERNMENT INFORMATION SUBCOMMITTEE
OoF THE CoMMITTEE ON GOVERN MENT OPERATIONS,
March 31, 1965,

Hon, LYNpoN B, JorrNsoN,
President of the United States,
The White House, Washington, D.C,

Dear Mg, PrEsiENT: The use of the claim of “Executive privilege” to with-
hold Government fnformation from the Congress and the publie s an issue of
importance to those who recognize the need for a fully informed electorate and
for a Congress operating as a coequal branch of the Federal Govermment,

In a letter dated May 17, 1954, P'resident Elsenhower used the “Executive
privilege” claim to refuse certain Information to a Senate subcommittee, In
a letter dated February 8, 1062, President Kennedy also refused Information to
a Senate subcommittee, There the simllarity ends, for the solutions of “Execu-
tive privilege” problems varied greatly in the two administrations,

Time after time during his administration, the May 17, 1034, lotter from
President Eisenhower was used as a claim of authority to withhold information
about Government activitles. Some of the cases during the Bisenhower admin-
istration involved important matters of Government, but in the great majority
of cases executive branch employees far down the administrative line from the
President claimed the May 17, 1054, letter as authority for withholding informa-
tion about routine developments. A report by the House Committee on Govern-
ment Operations lists 44 cuases of executive branch officlals refusing information
on the basis of the principles set forth in President Bisenhower's letter.

Pregsident Kennedy carefully qualified use of the claim of “Executive privilege.”
In a letter of February 8, 1062, refusing information to a Senate subcommittee,
he stated that the “principle which is at stake here cannot be automatically
applied to every request for information.” Later, President Kennedy clarified
his position on the claim of “Executive privilege,” stating that—

* * * this administration has gone to great lengths to achieve full co-
operation with the Congress in making available to it all appropriate docu-
ments, correspondence, and information. That is the basic policy of this
administration, and it will continue to be so. Ewzecutive privilege can be
invoked only by the President and will not de used without specific Presi-
dential approval.

As a result of President Kennedy's clear statement, there was no longer a
rash of “KExecutive privilege” claims to withhold information from the Congress
and the publie. I am confident you share my views on the importance to our form
of government of a free flow of information and I hope you will reafirm the
prineciple that “Executive privilege” can be invoked by you alone and will not

be used withont your specific approval,

Sincerely,
Joun. B. Moss, Chairman.

I think that this correspondence represents a continuity in policy
‘which should provide for the greatest cooperation between the Execu-
tive and the Congress, and in my judgment it represents the proper

scope of executive privilege.
We are very pleased to have as our first witness this afternoon, Mr.

Creed Black, managing editor of the Chicago Daily News, and chair-
man of the American Society of Newspaper Editors Freedom of
Information Committee.

As chairman, I would like to acknowledge the many contributions
made by ASNE’s work with this committee, from the very first step
we took after being chartered back in June 1955. In an entirely
strange area to me, I was able to turn to the chairman of ASNE’s
Freedom of Information Committee, Russ Wiggins, editor of the
Washington Post, for some very wise, instructive counsel. I appre-
ciated it then, as I have appreciated working with each chairman,
including the man who will now give the committee the benefit of the
views of his organization,

M?r. Black, will you introduce the other gentlemen accompanying
you
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STATEMENT OF CREED BLACK, MANAGING EDITOR, CHICAGO DAILY
NEWS, AND CHAIRMAN, AMERICAN SOCIETY OF NEWSPAPER
EDITORS’ FREEDOM OF INFORMATION COMMITTEE; ACCOMPA-
NIED BY WILLIAM P. ROGERS, COUNSEL; AND EUGENE PATTER-
SON, EDITOR, ATLANTA CONSTITUTION, COMMITTEE MEMBER

Mr. Brack, Thank you, Myr. Chairman, With me today are our
counsel, Mr, Willinm P>, Rogers, and Mr. Kugene Patterson, editor of
the Atlanta Constitution, who is a member of our Freedom of Infor-
mation Committee, and who will be the next chairman of this
committee, .

I ugpreciute your comments, sir, about the FOI Committee of the
ASNE, and I might reciprocate them, for this committee has found
very helpful the work of your own group.

I appear here todny simply as the latest in a long line of editors
representing this organization who have worked with the committee,
and who have, throughout this time, been very interested in legislation
aimed at the problem we are discussing.

I’'m sure you'’ve known and worked with a number of these men.
This is still a relatively new committee, as unbelievable as it may sound
in the ASNE. It goes back to the time when Mr, Basil Walters of
the paper I now represent, the Chicago Daily News, became its first
chairman,

Since then, I'm sure you've had contact with Mr, James Pope, of .
Louisville, Mr. Wiggins, whom you’ve named, Mr, Herbert Bruciter,
of Hartford, Mr. Eugene Pulliam, of Indianapolis, and Mr. John
,(\‘%1%“ {n, whom I think you heard yesterday, as a representative of the

at .

We have expressed our views so many times that I think they are
well known to this committee; they are on the record, and rather than
burden you today with another statement, I thought it might be more
helpful for us simply to restate our views informally, particularly in
relation to what has been said here earlier in these hearings. |

We are especially interested in the statement made the first day by
Mvr. Schlei, and I would, ?ust briefly, like to comment on his position
in restating the position that the ASNE has strongly taken in respect
to legislation of this kind. _ ,

Mr. Schlei, in his prepared remarks, confined himself to rather
general and broad statements, and so I would like to do the same in
responding. He said, early in his statement, that the basic thrust of
this bill—
is to eliminate any application of judgment to questions of disclosure or non-
disclosure, and to substitute therefor a simple, self-executing legislative rule
which would automatically determine the availability to any person of all
records in the possession of all agencies, except Congress and the courts.

The position of the ASNE is that the legislation now being consid-
ered does nothing of this kind. We feel, rather, that it narrows the
discretion, and properly so, which the administrative agencies could
exercise. ‘

One of the lessons that has become_increasingly apparent to us in
experience with the Administrative Procedure Act in particular is
that too much discretion was left in the hands of the individual agen-
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cies. You are familiar, I know, with the book by Dr, Harold Cross
the definitive work on this whole subject “The People’s Right To
Know.” Written under the auspices of our organization, it was pub-
lished in 1953, It was written, obviously, a little before that, when
the Administrative Procedure Act was still fairly Koung.

Dr. Cross, however, in this book, which now foes back more than a
dozen years, made the statement that unhappily, as soon as the act
was adopted, erosion of itsideals set in.

That erosion, as we all know, and as this committes has heard, con-
tinued. The powers that were bestowed under this act for withhold-
ing information have not been used as judiciously as we think the
framers intended them to be used. We feel the ambigious phrases in
the act provide, as I have indicated earlier, too much discretion, not
too little, and we feel that the legislation of the general type which is
being considered here does not provide any automatic solutions or
determinations ns Mr, Schlei indicated, but rather narrows the discre-
tion. Even within the exemptions which are listed in the bill, there is
still some discretion,

Secondly, we think that it brings into the picture a third party to
adjudicate, when there are questions about the judgment and the dis-
cretion which are used. We think it is unrealistic, under our present
situation to have any officeholder in the executive department all the
way down the line decide that information which he has and which
somebody wants should not be relensed and then be in g position of
presiding over any appeal from that decision.

We think the clause here which provides for court review of any
such decision is sound and one of the basic parts of necded corrective
legislation,

The second position stated by Mr. Schlei in what he called a basic
thesis is that there are no formal words that can protect the public
interest woll enough; that the fault is not with the draftsmans ip of
this proposal, but with its approach, With this {)osition, we disagree
ver{; fundamentally, and we think this gets to the philosophic heart
of the question before this committee,

Our own position is that the Administrative Procedure Act and the
other laws which are on the books have been inadequate in one im-

ortant respect, and that is recognizing—writing into law—the pub-

ic’s right to know. The fact is that in the E)resent situation, as we see
it, the burden of responsibility for public knowledge of government
affairs is fundamentally misplaced. It shouldn’t be up to the Ameri-
can public, and the press is simply their representati vw} to fight daily
battles just to find out how the ordinary business of their government
is being conducted. Rather, it should be the responsibility of their em-
ployees, who conduct this business, to tell them.

Now, this committee hag hean’d’ many times of the inadequacies of
the Administrative Procedure Act. We know how it has thwarted,
oftentimes, rather than helped in the disclosure of information. But
for all of its weaknesses, it has been stronger in respect to certain in-
terested parties, as they are described in the legislation than as a public
information section, as it was originally called, )

Agnin referring to Dr. Cross, he found back in 1953, in the early
history of this act, that it was too restrictive in limiting the avail-
ability of information to persons “properly and directed concerned.”
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It’s not enough to open a proceedir}xg and records only to litigants and
their counsel. Dr. Cross stressed this as one of the basic defects of the
act when he wrote—

It is far from clear that the act adequately takes into account the matter of
ublic information in the sense of the right to know, which ought to be stressed
n the general public, that mass of citizens who may not meet the description of

persons properly and directly concerned in administrative proceedings in that
public’s chosen organs of information.

That appeared, as I say, in the book published in 1953. In 1959,
when he took a new look, he concluded, “Whatever its usefulness to
parties to administrative proceedings and their attorneys or to a few
specialists or lobbyists, it 1s an abject failure as a means of freedom of
information for the pui)lic.”

In this respect, I think it might be noted that the Federal Govern-
ment is trailing far behind the States in this kind of “right to know
legislation.” Public records legislation, as we see it on the books to-
day, dates back only to about 1945 in the States. That is roughly the
time that the Administrative Procedure Act came into being, but today
37 States have open record statutes of some kinds on their books

Finall?r, I would say that we agree with Mr. Schlei that of course it
is difficult to define precisely, to set out in specific language, in com-
plete detail all the (Government information that should be divulged
and all that may properly be withheld.

We are not wedded to the specific language of this bill, We ap-
peared in testimony before the Senate committee when similar legisla-
tion was being considered there, We know the obiections that were
taken into account, We know that this committee has heard various
views on modifications which might be made. We recognize that even
when language which these committees can think would take care of
these situations as comprehensively as possible is written, there are
going to be situations which still have not adequately been prescribed
for in every detail. But, as I indicated earlier, there are provisions
in this legislation for resolving those questions b{ a third party and
while it is not possible to legislate in every detail the kind of language
that would tell you exactly and {)recisely what is to be withheld and
what is to be divulged, we do think it's possible, as Mr. Wiggins has
said, in his book on this subject, to describe the spirit, the climate, the
atmosphere that ought to Yervade the government of a country that is
democratically ruled. “All the employees of government, elected and
appointed, ought to be imbued with the feeling that the government
does indeed belong to the people who therefore have a right to know
about all its transactions except for those expressly reserved to ac-
credited %ersons by law or regulations.”

In the belief that legislation with the intent of this before us would
en’ci‘ol:xra such a climate, I encourage its favorable consideration.

ank you. |

Mr., Mo%s. Well, thank you, Mr, Black. And I want to say that I
am not wedded to the language of this bill, but I am wedded very
strongly to the objectives of the bill. We are going to attempt to get
the views of all interested parties, proponents and opponents, and
those in the middle, and see if we can’t come up with something that
represents substantial progress in recognizing a public need. At this
time I will recognize Congressman Rumsfeld.
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Mr, Roysrerp, Thank you, Mr, Chairman, I certainly want to
join the other members of the subcommittee in welcoming all three of
these distinguished gentlemen to the committee today.

I am certainly proud to have a prominent resident of the 13th Dis-
trict to join us, I have one or two questions. ,

Do you feel that this bill adequately describes the elinte that you
feel should exist in government ?

Mr. Brack., Well, let me say first—

Mr. Ruasrerp, Or better yet, do you have specific suggestions for
language revisions in the draft of the bill?

Mr, Braok. Well, let me say first in responding to your remarks,
that T am Flad to see the Congressmen from my own district taking
interest in legislation of this kind. I think the legislation goes far in
the right direction. Whether you can say “adequately” is something
that I think will depend on the final bill'you draft. I think the im-
portant thing is that it turns the situation around and puts a respon-
sibility on the agencies to justify their suppression or withholding of
information,

The problem now—as has been pointed out by a number of people
in the past, including Congressman Moss—is that the legislation which
is on the books often has done just the opposite of what it was in-
tended to do. Instead of disclosing information it has been used as a
means of stifling information. The provisions in the original act
have been cited as a basis for withholding. The housekeeping statute
situation was pretty well cleared up as a major obstacle, but then so
many times the provisions of the Administrative Procedure Act, which
were intended to make information available have been used for just
the opposite.

I think there are perhaps more qualifications in here than ideally
most newspaper editors would like to see. On the other hand, we rec-
ognize the justification of some of—or most of—the claims for exemp-
tions that are made here. The important thing, I think, is that you
do have some recourse, or you would have under legislation of this
kind, which is not. presently available.

Mr. Rumsrewp. You read the Department of Justice’s testimon
here, and, of course, the essence of that was, No. 1, that such a bill
could not be drafted. It simply could not put words on paper to cover
the circumstnnces’, and No. 2, that if the bill was drafted, it was un-
constitutional. You've addressed yourself to those two points some-
what, I wonder if you could comment on something that came up
subsequent to that testimony about press photos and the desirability
of permitting greater freedom of information in terms of press photos,
which is not specifically covered in this bill.

Do you feel that this is an area where the Government denies access
to premises so that photos can be taken, which is somewhat in the
same area, but not directly in point, because the opportunity to take
a picture isn’t really a publie record as such.

Mr. Brack. I don’t see that really as a part of this problem, Itisa
lar lE:roblrem in itself, but it relates primarily to the courts. We have
had the same problem in connection with some of the administrative
agencies which have quasi-judicial authority, but that is another ques-
tion which I think should not be involved in this legislation.

=~
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Mr. Rumsrerp. The only other point I would like to comment on;
it’s been suggested that there would be a rash of nuisance suits or nui-
sance requests or frivolous requests for great volumes of material, and
in this connection, it was discussed that some sort of reasonable user’s
fees would possibiy be appropriate and conceivably might reduce the
number of frivolous requests for information. Do you have any
thoughts on the concept of user’s fees?

Mr. Brack. Well, I don’t see the possibility of a rash of nuisance
suits as a very real threat, and I think before you impose any user’s
fee, it would be advisable to have some experience. It's possible that
it may be a nuisance to some agencies or officials who would rather not
divulge this information at all, but looking at it from the standpoint
of the public, I don’t think that anybody who doesn’t have a legitimate
interest in these records is going to the trouble or the expense of
bringing a suit just to be a nuisance. *

The term, I fuess,, is relative, and it depends on whether you are
an official who doesn’t want to be bothered or whether you are a repre-
sentative of the public who has a legitimate interest 1n some records
which are being denied. But I can’t see any ordinary citizen or or-

anization spending a lot of time or a lot of money going around pry-
Ing open records just to be doing it. I think that peopﬁx would have
a legitimato interest before they asked to see it, and certainly, before
they go the full route of bringing a suit.

Mr. RumsreLp. Thank you, Mr. Chairman.

Mr. Moss. Mr. Griffin. ,

Mr. GrerFIN. I want to join, Mr. Black, in welcoming you and those
who are accompanying you to our hearing.

Mr. Brack. Thank you.

Mr. GrirrIN, And this, fortunately, is one of those matters where
there is bipartisan support of this legislation. I think, following
along the question that Mr, Rumsfeld asked, we have, in this bill, the
requirement, that all records be made promptly available to any per-
son, and we have had criticism from some o the witnesses that maybe
thisistoo board. There has been a suggestion that it should be limited
to any citizen, and, of course, the witnesses from the departments have
asked that it be limited to any person who has a_proper interest or
something of that nature. I take it that you feel that it should be
this very broadest language, or do you have any comment on that
aspect of the ——

r. Brack. I think it should be as broad as it ean reasonably be
made without inviting any particular problems which perhaps have
been called attention to here in previous testimony but which doesn’t
oceur to me at the moment. I think that one of the problems of the
present legislation, ns I said, is this reference to interested persons or
the proper persons. |

This leaves too much discretion and leeway in the hands of the
agoncies to decide who has a proper interest. "Our position is that a
citizen of the United States—and this is his Government—has a proper
interest in knowing what is going on, |

I might say that this has been one of the experiences that has oc-
curred in States in the adoption of o{:en record legislation, I can recall
that I was with a newspaper in Tennesseo when legislation of this
kind was first proposed there, and there were all sorts of dire warnings



130 FEDERAL PUBLIC RECORDS LAW

about opening up all the records to people who were going to be
coming in, rifiling through them all day just for their gossip value or
curiosity. But these predictions never materialized. It just doesn’t
work that way. People are not going to take the time and the trouble
and partieilarly the expense that we are talking about here in going
all the way to the lpoint of bringing a suit in matters they are not
interested in, and I think that basically the citizens of the United
States have a right to information unless it’s something which for
very sound reasons should be withheld.

The exemptions which are listed in this present legislation as now
yoposed cover most of those which could reasonably be justified, and
eyond that I think you should make it as broad as possible in letting

the people have access to information. After all—as Dr, Cross
pointed out in his book—Congress has been able to legislate in the past
in pretty clear language on what information it thinks should not be
made public, and now a further attempt is being made. With this
kind of legislative provisions and judicial review, we are not going to
have a lot of abuses or nuisances or any other problems from citizens
overrunning the files of the Government.

Mr, GrirriN. Both the witness from the Department of the Treas-
ury and the Justice Department, Attorney General’s Office argued
strongly that this legislation would be unconstitutional. You have
very able counsel at your side there to consult with, who is in a some-
what different position than he was a few years ago. I wonder if his
advice and counsel that—with his advice and counsel that you are
satisfied that this statute now is constitutional,

Mr. Brack. Yes, I think it’s constitutional, I think that the issue
raised by the Attorney General’s Office in testimony in these hearings

was rather extraneous. We are not talking here, really, about execu-

tive privilege, as I see it. e are talking rather about the public’s
right to certain information.
xecutive privilege, as President Johnson pointed out in the letter
which was read here by Chairman Moss at the start of the hearing, is
something that he alone is going to exercise. The thing we are con-
cerned about is having every officeholder and bureaucrat in every
agency across the country also exercising his own executive privilege.
I don’t see it as a constitutional question. I think, after all, the very
existence of the Administrative Procedure Act as it now stands on the
books pretty well eliminates that question of whether it’s a constitu-
tional issue. In that act there are certain exemptions. The legisla-
tion before us at this time is a refinement and modification of the legis-
lation now on the books, but I don’t see that it makes changes that
would a fundamental constitutional question.
Mr. GrirrIN, Thank you very much, Mr. Black.

Mr. Moss. Mr, Kass,
~ Mr. Kass. Mr. Black, there is a current controversy raging between

the press and the bar on the right of the Justice Department and other
agencies involved in law enforcement to withhold information relative
to pretrial publicxt;r.

xemption No. 7 in the bill would exempt from disclosure investiga-
tory files compiled for law enforcement purposes, except to the extent
available by law to a private party. Do you, as spokesman for the
ASNE, feel that this is a wise exemption ?
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Mr, Brack, Well, again, I think that to some extent this is like the
uestion of photographs. It’s such a broad question in its own right—
alis whole matter of pretrial 1¥ub]icity——t;hai; wouldn’t want to get too
deeply involved in it here. But so far as I know, newspapers have not
asserted the right to get investigatory files of the kind which would be
exempt under the legislation proposed here,

Mr. Kass. Mr, Black, wouldn’t that statement that you made that
newspapers would not be interested in getting these files asply. to all
these egxemptions but primarily such things as state and military
secrets .

Mr. Brack. I think so. I don't think newspapers have ever com-
plained about legitimate security classifications, for instance.

Our big complaint has been.when such legitimate classifications are
used as a basis for withholding information which really doesn’t merit.
that kind of classification.

Mr. Kass. Thank you, Mr, Chairman.

Mr. Moss. Well, I want to thank you very much.

Mr, Rumsrerp. Mr. Chairman, could I ask a question of Mr. Rogers
before—

Mr. Braok. Mr. Rogers——

Mr. Rumsrerp, If not, fine.

Mr. Brack. Well, it’s up to him. He is here as our counsel, and if
he wants to field a (}:wstion, fine,

Mr. RumsreLp. Let me ask you, then——

Mr. Brack. Askme,and I will consult with him.

Mr. Rumsrerp. In Mr. Schlei’s testimony, and Mr. Grifin men-
tioned this tangentially, he referred to the 1958 amendment which the
President signed only upon assurances that the amendment did not
upset or diminish any power of the Executive privilege which he
derived from the Constitution.

I don’t recall that circumstance, but it strikes me that such assur-
ances on the part of the President weren’t necessary. Certainly,
something passed by the Congress could not really diminish anything
that flows from the Constitution to the President, and by the same
tken, the gentleman from the Justice Department then stated on page
9 in his testimony that if we entered this area, if the Congress did, in
fact, enact a bill, it would have to specifically refer to the concept of
Executive privilege.

It seems to me that this is not correct, and I would think that Ex-
ecutive privilege would exist from the Constitution to the extent that
i; d(i)esi]exist, if it does exist, completely apart from anything we do in
this bill. |

Is thisyour understtindin%?

Mr. Roaers. I think you should sayyes. [Laughter.]

Mr. Brack. Yes. [Laughter.]

Mr. Rumsrerp. I thank both of you. ' ' ’

Mr. Moss. I would like to say that I find most intriguing as a sub-
ject for thought and study, the little statute passed in the second

Vashington administration.” Here were all of the men who were con-
temporary to the creation of the Republic and the framing of its
Constitution where intent could probably be pretty well established
by discussions. Congress gave to the Executive the authority to pre-
scribe rules and regulations for the custody, use, and preservation of
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records, It was an idle act, if all records were covered by inhorent
oxecutive rights, a necessary one if they weroe not. Apparently at. the
time it was the consensus that it. was necossary, and agencies operated
under that authority for many years, 1 think it%s one of the best bits
of law wo can pick up to support a congressional right. to preseribe
these rules and vogulations, |

Mr, Rumsrenn, As a cosponsor of this bill, T cortuliily ngree with
rou, '
Mr, Moss, 1 am told that. was the very first session of Congross, so
at the beginnifig we exercised that right.  We certainly have grand-
father viglitsin this flold of legislation,

L want to thank you, Mr, Black and Mr. Rogers and My, Patterson
for your appearance hove todny.

Mr. Brack, Thank you, Me, Chairman, for inviting us,

Mr, Moss, Wo will now hear from My, Dale W, Hardin, manager
of the Transportation and Communication Depurtment. of the Cham-
ber of Commeree of the United States. o 1s ncecompanied by Mr,

Verne R. Sullivan, his assistant.

STATEMENT OF DALE W. HARDIN, MANAGER, TRANSPORTATION
AND COMMUNICATION DEPARTMENT, CHAMBER OF COMMERCE
OF THE UNITED STATES; ACCOMPANIED BY VERNE R. SULLIVAN,
ASSISTANT MANAGER, TRANSPORTATION AND COMMUNICATION

DEPARTMENT

Mr, Tlarmy, Since this is the first expression on the record by the
Chamber of Commerce of the United States on this stbjeet, T do
have n prepared statement that T wonld like to rend, with the chajr-
man’s pernission,

Mr.l\luss. Youmay proceed, |

Mrv, Hanory. [ am Dale W, Hardin, managoer of the Transportation
and Communication Department of the Chamber of Commerce of the
United States,  With me today is Verne R. Sullivan, assistant man-
ager of the I'ransportation and Communiention Department. We are
appearving in support. of ILR, K012, |

The Transportation and Communiention Committee, through its
Subcommittee on Communications, initinted the national chamber's
position on this bill. It is a 62-man committeo, composed of repre-
sentatives of all'modes of transportition and communication, includ-
ing magazing and newspaper publishers, radio and telovision broad-
ensters, and the general business publie,

Ihe comutitteo has studied the testiniony taken Inst, yenr on a similar
bill in the Senate and it. has diseussed the proposal at some length as
well as making inquiries as to its effect. on some segments of the busi-
ness eomtiiiifiity,

ILR. 5012, we understand it, would s

1. Require overy ngency of the Federnl Government. to make
all its records promptly available to in v person o

2. Tdentify eight. specific cate rories of sensitive information
whicliate 1o e protected from d isclosire; N

3 Perinit. persons seeking Governfent information (o file suit
in a VLS, district conrt. to have an ageney produce records im-
properly withheld ; and '
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4, (live the distriet courts power to punish ngeney ofticials for
contempt if they refuso to disclose the vecords,

In other words, the bill would rruvidu the right. of nccess by the
public to all nonsensitive areas of Government information,

A free flow of infornintion from and concerning all branches of
Govermnent at all levels is a vight of the publie and iy essontial to
our demoepittic society, ‘T'he freedom of the Nation depends on an
clectorate well inforsitvd by n free press, as guuranteed by the Consti-
tution, 1t is n vesponsibility of Government. to protect and preserve
this cmnst.it‘l‘uimm, guaranice by a policy of full disclosure of
informintion,

Exeopt for matters elearly affecting national secuirity or otherwise
covered by stafute, all business of Government should be fully dis-
closed Lot f)io public and the burden of proof must rest with Government
inevery instanee to justify withholding any information,

"This is n set of {n-itwiplos adopted by w membership vote at our
annual meoting in April 1904, and reaflivmed by the board of directors
ax recently as February of this year,

The national chumber has not, so far as 1 know, been wrongfully
denied any information it has sought. However, in the interest of
assuring the free flow of information so necessary if we are to have a
well-informed publie, we believe that broad, but effeetive, guidelines
must. be Inid down,  Certainly the examples cited by some witnesses
are inexcusuble,

The injary that may derive from the denial to the publie of legit-
imate infornmation is of more importance than any purpose that might
be served by withholding information for such reasons ns concealing
embarrassing mistakes or irregulurities,

Wao beliove ILR, 5012 will help to make moro effective the principles
approved by national chamber's members, and we are therefore glad
to endorse it and to urge its ennctment.

Mr, Chairman, we appreciate this opportunity to express our views
on this proposal. 1f there are any questions, I would be glad to try to
answer them for you,

Mvr. Moss, Thank you.

Mv., Grirran?

Mr, GuirrIN. No questions,

Mr, Moss, Mr. Rumisfeld ?

Mr. Russrenn, I would be curious to know if the chamber has in re-
cont. years had oceasions when they were unable to get. information that
they felt they needed to become well informed on a particular problem
or a;lc(,‘iv?il y or subject and then communiceate with the chamber members
on that?

Mr, Hanpin. There haven’t been any that I know of myself. I
checked with n fow of the people in the national chamber oftices, I
don’t know of any personally.

Mr, Rumserin, Thank you,

Mr, Moss, My, Kass? =~

Mr, Kass, Thunk you, Mr, Chairman. .

Mr, Hardin, the bill specifically exempts from disclosure a number
of sensitive items of information, among them trade secrets and com-
meicinl or financial information obtained from the public and priv-
ileged or confidential information. Do you, as a representative of the

+
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chamber, feol that tlils adequately profects i fornition wliieh business
throughout the country gives to the Government for the various pur-
poses that the Government. may desire ¢

Mvr. ITagm~, In this cotinection, My, Kass, wo asked a couple of
the trade associntions that are members of the national chamber
whether this bill would have any detrimental effect on them, insofur
as it rolates to matorinl that they are required to file with Government
ngencies and departments, ‘The two associations that we hoard from
statod that in their opinion this would not prejudice the protection
afforded to business in trade secrets or propetly confidentinl matters,
Theso were trade associntions speaking for their members in response
to our specific question. So in my judgment, the bill appenrs to offer
adequate protection.

r. Kass, Thank youiMr. Hardin,

No further questions, Mr, Chairman.,
Mr. Moss, Mr. Hardin, I want to thank you and Mr. Sullivan for

your appearance and support of this legislation, Thank you,

Mr, Haroin, Thank you, )
Mr. Moss. Qur next witnesses will bo Mr. Julius Frandsen and Mr.

Clark Mollenhoff, chairman and vice chairman of Sigma Delta Chi’s
Committes for AJvancement of Freodomn of Information.

STATEMENT OF JULIUS FRANDSEN, CHAIRMAN, SIGMA DELTA
CHI'S COMMITTEE FOR ADVANCEMENT OF FREEDOM OF INFOR-
MATION; ACCCOMPANIED BY CLARK R. MOLLENHOFF, VICE

CHAIRMAN

Mr. Frannsen. Mr, Chairman, nside from my capacity as chair-
man of the Sigma Delta Chi’s Freedom of Information Committee, [
am here also as the Washington manager of United Press Interna-
tional. If I may, bofore we proceed to the Sigma Delta Chi states
ment, I would like to present a very shovt statement, if bohalf of UPI.

As you know, UPI is an American corporation engaged in the col-
lection and dissemination of news thronghout most of the world.

Sinee the day of its inception as United Press Associntions in 1007,
UDPT has been  lender in combating all manner of barriers to the free
flow of nows—whother by exclusive contractual relationships, peace-
time censorship, or, in the aren with which ILR. 5012 comes to grips,
the withholding of U.S. Government information at the source,

UPT does not presume to comment on the legal concopts of the bill
at hand or the scope of tho eight specified exceptions, a though some
of the latter would seem to bo suscoptible to rather broad interpreta-
tions, ,

The management of United Pross International, however, has di-
rected mo fo say that it fully supports the objective of the hill, which
as wo understand it is to promote the freest possiblo flow of Federal
Government information consistent with national security and those
individual rights that must remain inviolate. !

Our editor, Mr, Earl J. Johnson, expressed hope that the bill could
have an aflirmative preamble to the effect that it is the intent, of
Congress that the maximum of public business—and of course, Gov-
ernmetit is public business—be conducted in public,

I do not know whether the legislative format permits such a declarn-
tion, but I would like to commend his suggestion to you.
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‘Uhat. is my statement on behalf of United Press Infernational,

Now, onhehalf of Sigma Delta Chi, let, me sny first that Sigma Delta
Chi, despito its purtiuﬁy Gireek name, is not. a fraternal or a socinl
organization; it is a professionnl mwfofy of 17,000 nctive members,
Wo are engaged not only in the newspaper business but. in all forms
of communientions—hrondeasting, magnzines, and so on,

Sigma Delta Chi has beeny 1 think, the leader for many years in
campiigning in the States for ennctment of open records and open
meeting lnws,

As 1 believe Mr, Black noted, there are now 37 States that have at
lenst, relatively satisfactory open records laws and 29 States that. have
apen meetings Inws, and wo ave very hopeful that the legislative senson
in the States this year will bring at least 2 or 3 or more of those nlonF.

So, with our Jongstanding interest in this, we are, naturally, greatly
leased that this committes is now working on getting an approprinte
"‘cdm‘nl law. 1 would like, also, to express at this time our great ad-
miration and thanks for the work of the chairman of this committeo
and the other members and your staff, Mr, Chairman, for the great
help that you've been to all of us over these several years now, in the
work that you've done,

Now, as you mentioned, I have with me the dist,im(mislmd Washing-
ton correspondent, of the Cowles publications, Mr, Clark Mollenhoff,
who has been active in this field for many years, and he is prepared to
discuss n statement which has been filed with you on behalf of the
national prosident of Sigma Delta Chi, Mr, Ralph Sewell, who could

not ho here,
This statement was prepared by Mr. Sewell in collaboration with

Mr. MollenhofT,

Mr. Moss, Well, I am very pleased to recognize Mr. Mollenhoff, Tt's
been my privilege to work very closely with him as chairman of this
committes during the past 10 years, and I recognize that in undertak-
ing tho rolo of tlie spokesman here, he is qualified not only as a jour-
nalisty but. also as a member of the bar, and it is always a pleasure to
welcome him to the committee,

Mr, Movtexnorr, Mr, Chairman, it's good to be here.  Sometimes
ono wonders how much progress wo have made in the past years in
theso areas, but T guess wo make a littlo progress from tine to time,

This stutemont. is for tho Sigma Delta Chi, and it is not my personal
statement, which would probably embrace n fow other things, We aro
in favor of the legislation introduced by the ehnirman, and the legis-
lation introduced by Senator Long. It chivifies the rigfﬂ. of tho public
to information, and when it. stays within that frameworl, we are for it.

Wo urge passage of this billy aven though at the same time wo urge
thit the committeo take a eloser look at some of the lnnguage covering
oxceptions, ,

Wo are particulurly pleased with those sections of the logislation
that aro designed to make it possible for the citizen or representative
of news medin to go into the Federal court to force the production of
information that is not covered by one of the eight exempted areas.

. This has heon something that has come up in the courts n good many
times in the pust fow years, and there are a number of oxamples where
persons in Government or people dealing with the Government have
been unablo to obtain information simply beeanse there was no mecha-
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nism for obtaining it; and certahily, the news media has no mechanizii
until such time that you get that through,

Of course, it would be preferable if there were no exempted areis
of information and if this legislation could be drawn to forco all gov-
arnment. to bo handled in the open.  Wo arve vealistic abotit. the heed
for some exemptions, but believe that the list of exemptions should
be as small as is possible and as speeifie ns possible, _

I the categories of exemptions are spelled oit in too vagtoe n man-
not, wo know from past experience thit (here will e great. danger that
some bureanerats will use these new laws to make broad new claims
of a legal vight to unjustified secreey, N

While we understand the arguments behiiid each of the eight ex-
empt avens, wo wish to point out at this thine that it is likely that there
will be abuso and distortion of these exemptions unless the legisl-
tive history is so clear that it cannot be migintérpreted.  ‘T'his wonld be
n good time (o reeall that the so-called hoisckeeping statute, 5 U.S,C,
22, was not intended to be a Inw to authorize the withhoklfng: of in-
formation from the press or the public.  However, a survey by Honse
and Senato committees a few years ago demonstrated elearly that. ofii-
cinls of the execative branch of Government were taking a fow pheases
in that law and twisting them into misguided legal opinions aut hoviz-
ing the withholding of Government information and docnmetits,

Regavdless of the intent. of Representative Moss and Senator Long
in introducing this legislation, we know that it is possible that this
legrislation ean o warped into something not. intended by the men who
introduced it. Tt wil‘ take considerable diligence on the part of the
Congress, the public and the press to avoid misuse of the proposed
legrislation being discusssed here today.

There will always be a few political figures who wish to streteh or
distort. the lnw to hide their erimes or mismanagement. There will al-
ways be some bureauerats who will take the view that the Government.
agency that pays their salavies has becomhie their personal property,
and is not subject to examination and eriticism by the publie, Congress
or the press,

With that veality in mind, let us examine each of the categories of
exception, | |

Certaiily we could not. quarrel with a provision that permits the
withholding of information when it is deemed essential for the protec-
tion of the national defense or foreign policy. ITowever, even as we
agree that. this secreey is needed, we should understand that the elnim
of “national security” has been used to hide erime and mismanagement
in the past, All of us ean remember some incidents when national
seeurity demanded (hat there be no discussion of certain information
when diselosure tended to embarrass an adniinistration.  However, wo
have seen the same type of information distributed freely by a Presi-
dent, a Defense Secretary, or a Secretary of State when it served the
political purposes of the incumbent administration. This is the reality
of history that should be kept in mind as we discuss this particular
exception to the open information philosophy of the legislation.

The second ‘exception relates to the internial personnel rules and
practices of an agency of Government. There are many personnel
cases, and there are some rules and practices that probably should not
be made a matter of public discussion. However, this appears to be a
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brond exception that could be stretehed to hide all types of arbitrary
and unfaie activities in the handlliig of Government personnel,

L might sny on this point, a woman eame to me who was employed
by a Government. ngeney, and she was examined, given a physical ex-
amination, and thien she was discharged a short time theveafter, She
wis never told why,  Ier lnwyer and doctor tried to obtain necess (o
this personnel nuiterinl to find out. whitt was wrong with her and go
they could meet it. She was put into a position wheve sho was heifig
arbitrarily dischavged, and she was never able to conie to grips witli
this, This is the kind of ervel situntion where this woman was up to
my oflieo week after week, montl after month, asking help on her
ense,  Her Inwyer told her that it would be a very expensive venture
for hiim to try to envry a fight for necess to her records and she didn't
have the money,

L say this is cruely where a rule which is intended for a good
purpose, 1o proteet. the Government employee, is distorted into a pro-
teetion for the burenueracy, I might add that there are a good many
of the snme craelties inherent. in the handling of the Otepka case by
tho State Departmient. at. the present. time,  This is another ease
where an ageney of the Qovernment. is using secrecy to profeet itself
in the handling of Government. personnel,

The third exception deals with protecting those matters which are
“specifically exempted from disclosure by statute,” This is less sus-
ceptible tonny general misinterpretation since the withholding is under
speeifie statutes, '

The fonrth exeeption deals with “trade seerots and other information
obtained from the publie and customarily privileged or confidential.”
‘This provision would seem to follow an agreed area, but the phrase
“eustomarily privileged or confidentinl” conld certainly be interpreted
blmndly by the bureaucrat who has a motive for wanting to bronden
the nvea.

The fifth exception wonld exempt “intra- or inter-agency mem-
orandums or letters denling solely with matters of law or policy.”
Even if this is closely restricted in its application, it can be used to
hide a grent. deal of information dealihg with legal opinions and
wlicy. Tt is often tho erratic policy pa{wm or the cleverly worded
cgal opinion that is the key document in such controversies as the
tax seandals, the Dixon-Yates seandaly the stockpiling scandals, or
the Billio Sol Kstes seandals, The danger of the broadest. secrecy
flowing from this exception should bo apparent. to anyono who has
examined the details of these seandals. ‘The argument that all ageney
business cannot bo carvied on “in a goldfish bowl” may have some
merit from a standpoint of efficiency. ITowever, it is . short step to
tha philosophy that socro‘cfr promotes efliciency, and that therefore
seeret. government is something that should be promoted. It is pre-
cisely that philosophy that wo are trying to end by supporting the
pending legislition,

Exception @ is for thoe purpose of protecting “personnel files, medical
files, and similar matter, the disclosure of which would constitnted a
clearly unwarranted invasion of personal privacy.”” We have no
quarrel with the exception if administeréd within the spirit of the
report issued by the Senate Judiciary Committee last year, but we
are aware of how this so-called protection of personnel files has been

45-213—05—pt. 1——10
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twisted in the past. The secrecy is for the purpose of protecting the
individua] Government employes from embarrassment and from “un-
warranted invasion of personal privacy.” Yet, the secrecy on person-
nel files has often been used to the detriment of the individual Gov-
ernment employee who has been barred from seeing his own file, and
has been prevented from letting his own lawyer or doctor examine
his personnel files. It is well to keep some of those more unfortunate
experiences in mind as classic examples of what should not be done
in administering the exceptions,

There is no quarrel with the exemption for “investigatory files until
they are used in or affect an action or proceeding or a private party's
effective participation therein.” This exception No. 7 has justifica-
tion, particularly when there is a limitation in time of application,

H’owever, I sny agnin, this can be made too broad in its urplicution,
and there were some questions by Mr. Kass enrlier relative to this
whole matter, how it would affect the material that was released at
the time that a man is indicted, or other matters of this type.

Exce{;tion 8 deals with the insuring of a secrecy on reports sub-
mitted by financial institutions to the Government agencies respon-
sible for regulating and supervising these financial institutions. "I'his
would appear to be a reasonable exception to assure the banking in.
stitutions that the information submitted on a confidential busis to
a regulatory authority will not be distributed publicly to the detriment
of the firm submitting the material,

Of course, there are instances when the whole problem of reports
must be made Fublic—as in the current McClellan subcommittee in-
vestigation of the events surrounding the closing of the Sun Francisco
National Bank, and also of events dealing with the First National
Bank of Marlin, Marlin, Tex. However, this information should be
secret until such unusual circumstances exist that require a full re-
view of all acts by Federal bank examiners and all information sub-
mitted by bank officials.

We realize that it would be imﬁvossible to draw le’;islat.ion that would
be a certain safeguard against all of those tendencies toward excessive
secrecy that prevail. We hope that the warnings we have given on

ossible misuse of this legislation will be helpful, and will alert the
Senate and the House to make the strongest possible legislative history
in_opposition to the ghiloso hy of broad withholding.

It is the opinion of Sigma Delta Chi that this legislation should state
clearly that nothing in its language shall be authority for withholding
any information from the properly authorized committees of the
House and Senate. If this legislation spells out clearly the right of
Congress to obtain even the information in the eight excepted cate-
gories, then there will be assurance that the proper committees of Con-
gress will have a specific statutory authority to examine any informa-
tion being withheld to determine if it is actually within the eight cate-
gorieslisted in this legislation, |

Sigma Delta Chi is in agreement with what you are trying to do
with this legislation, and we are hopeful that it will achieve the goals
it is designed to nchieve. However, the value of this legislation will
not be known until we see how it is administered. It is the responsibil-
ity of ench of us to observe it carefully to make certain it does what
it is intended to do—to create a more orderly government with less

secrecy.
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Mvr, Moss, ‘Thank you very much.

Mr, Gritlin? .
Mr. Grirvin, I am particularly interested in the suggestion about

an amendméiit spelling out the right of Congress to have access even
to the information that has exemptions. It certainly is clear that this
bill would not, in any way, limit the right of congressional commit-
tees to information,

As stated by the chairman, the executive has stated over and over
aguin, as this proceeds through the legislative process, I think we
ought to give some considerution to possible amendment of the bill,

fr. Molletihoff, there was a witness here the other day for the
Mediation and Concilintion Service, plending for a special exemption
for them, saying that they operated in the capacity of something
similar to a lawyer and client, and that in order for them to perform
their function they had to keep information from the public. They
operate, of course, in trying to arbitrate as a conciliation service be-
tween labor and management in negotiations and so forth. ‘

1 wonder if you have any quarrel with that situation?

Mr. MorLeNnorr. Where they make decisions, where any agency
makes decisions, those matters that affect that decision, unless they
involve national security or some of these trade practices and the like,
should be on the table. During the process, I don’t get into any fuss
with any of the agencies on the process during the decision period.
This is like when the Defense Department is making a decision on a
contract. They can’t have someone come in for any agency and
examine, even where national security is involved, come in at every
point where they are making a determination of the contract, look over
their shoulder to see every paper that comes across the desk. That
isn’t what your legislation is intended to do. Your le;fislation is in-
tended to make all the pertinent information dealing with any Govern-
ment. decision available at some subsequent stage, as I understand it.

Mr. GrirriN, Take the situation of the steel negotiations coming up,
or the big automobile companies involved in negotintions, and in the
process the mediator tries his best to gain the confidence of both sides,
and the only way he can gain that confidence is to assure each side
that what he is told will be kept in confidence and any information
that they give him, may give him, about their profits and so forth, to
assure him that their claimn of what they are saying is f'ustiﬁed. And
he may go back, and without divulging that information, try to con-
vince the other side that the other side is dealing in good faith, and
all types of things like this,

The parties would hesitate to divulge this information if they
thought it was going to be made public at any time by the mediator.

Mr. MorLeNsiorr. Frankly, I don’t really buy that all the way. I
thifik that they are assuming they are getting all kinds of secret in-
formation. I don’t think that either the union or the management
is giving to this medintor some of this supersecret material upon
which their future hinges, which must be kept sccret. They are both
playing a game. . ‘ ;

I am just not very sympathetic with it. He'is there for a purpose,
and there is a period of tite when he is negotiating where I don’t think
he should be forcéd to come in before a committee of Congress, If he
has a quasi-judicial eapacity at that stage, when he is negotiating, he



140 FEDERAL PUBLIC RECORDS LAW

shouldn’t be forced to come before this committes or any other com-
mittee and divulge auything that takes place. But 2 weeks afterward I
think he should come before this committee or any committee, becauso
it wouldn’t be the first time there was fraud, or deception, or improper
activity in such operations,

They are not above the law any more than anyone else,

Mr. GrirriN, Of course, if there were some reason to beliove that
there were any fraud or something of that type, I don’t think there
would be any question but that the committee of Congress ought to
be able to investigate that Agency of Government like any other

agency.
But the question of whether all of this should be made public is a

difficult one. )
Mr. Mortentiorr. They are supposed to be dealing with each other
in good faith,
Mr. GrirrIN, Yes.
Mvr. Morrentorr, They are supposed to be relying upon facts that

they can support, and they are not supposed to be dealing in an
\\i'aiy that would really embarrass them if their hand really showed,
either,

If there is some kind of trickery that they want to cover up in this
matter, if our people who are engaged in these negotiations are in-
volved in some kind of trickery that they don’t want. to show, because
it would be embarrassing to the Agency or one of the parties, I
wouldn’t be a party to covering it up or arguing for it in any respect..

Mr. GrirFIN, It is o game that they play; there is no question
about it. The orginial demands made, and the position that the
management takes in the first instance, and what they will eventually
settle for and all these things, it is a game; there is no question about

it.

Mr. MorrennoFF. I don’t think it should be hidden any more than
what is in the court record, in a court case. But in most cases, even
what the judge takes before him in chambers, would be available here
or would be available to reporters at a subsequent stage, except in rare
cases,

Take, for example, the Hoffa trial in Chattanooga, or something
like that, where you had the assassination plot and all this type o

material, It would have been highly prejudicial had it come out.
in public during the trial. They took it in chambers. When the trinl
was over with, they laid it on the line. It wasall there. It was highly
embarrassing to a lot of people,

I don’t think that these people in the mediation service, concilin-
tion service—merit exems)tmn from the law. I 'wiust don’t bleed for
them at all. If they handle their job properly, with the iden that what.
they do may become subject to public scrutiny, I think they will prob-
ably operate in a better fashion.

Mr. GrirFIN, No further questions, Mr., Chairman,

Mr, Moss. Mr, Reid?

Mr. Remw. Thank you, Mr, Chairman, . o

Mr. Mollenlioff, I waoiild like to compliment you again on your
statement. It is most interesting about 2 years ago, and I hope we
can start to make a little progress.
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I quite agree with one of your opening comments, with regard to
the highly repugnant and continuing Defense Depurtment directive.
1t would be my hope that this subcommittee would take a clear, forth-
right, unequivocal position again, and more firmly, directing and
requesting the Department of Defense to rescind that directive which
I think does affect. nccess to the news and indeed can be a censorship
of news ut the source,

With regard to the soveral })oints you raised, I would like to ask
you quickly three questions, if I may.

In exception No. 2, related solely to internal personnel rules and
Fructices of any agency, do you have any suggestions for different
anguage there

Mr, MorreNttorr, The only thing that I would suggest there is
this: That there might be some language which would say this is
solely for the protection of the Government employee. This isn’t
for the protection of the bureaucracy. I have never heard anyone
nmuke the argument—well, once in o while—I will take that back.
But I have never heard it argued in any spoken form that this was
for the protection of the bureaucracy so they wouldn’t have to divulge
what they were doing with their employees.

It has always been put forward on the other side. The Truman
dircetive relative to personnel files in 1048 was all with the premise
that you were protecting the individual Government employee. Cer-
tainly, when it is taken in turn clear around the other way, it is wrong,
I think something could be put in this provision to make it clear that
it is for that purpose.

My, Rum. I take it the point you ave making, which is n good one,
would apply with equal foree to exemption 67 |

Mr., MouteNuorr. Yes, In the medienl files, In fact, one might
even write in a specific provision that these files should be made avail-
able to the individual employee and his properly designated lawyer
and doctor, beenuse these are people who have a right to examine
these files,

Mvr. Rein, The other question you raised, I think, of particular per-
tinency, was No. . The question, of course, is “solely with matters of
law or policy,” that they could be a bushel basket to cover quite a few
signs,

Do you have a suggestion as to how that could be redrafted?

Mr. MorLrLENT0FF. Probably more limited. Of course, this will
run into a real fuss within the agency, because they want it as broad
as possible. They will kick up a real fuss over this.

I would limit that, really, to those matters where the Government
is 0 party to a suit from the outside,

Mr. Rem. Also, it seems to me, if it is a_matter affecting national
defense or something, that is one thing. If it is just bureaucratic
bungling, that shouldn’t be shielded. ,

Mr. Morrentiorr. Yes. Even if you would get only a couple of little
changes in here, the one thing that really will be the saving thing in
this -whole matter will be spelling out the right of Congress. The
Congress has that right as T view it now. I am sure it has that right
as the chaitmian of this committee and most members of this committeo
view it,
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However, when one gets into the executive branch one finds different
views. The gentleman who was a short time earlier sitting in the chair
that T am sitting in wias a member of the executive branch and
he then liad o distinetly different viewpoint on many matters when he
was in the executive branch than he had in the period prior to that, and

I assume that he has now. . |
And the only time he was wrong was when he was in the executive

branch. [Laughter.]

There is a tendency on the part of the executive branch, and the
lawyers for the executive branch, to look at themselves as advoentes
for the executive branch, and to stretch the law as far as possible.
That gentleman, as a lawyer, did that. He was for the executive
branch at that stage.

We have to Euard against that. From the standpoint of the com-
mittees, I think that here, regardless of which side of the aisle one is
on, at any specific time, that there has to be more of a view to guarding
the rights of Congress. Because if you have a right to access, then
we of the press can have a right to access. Even though three-fourths
of you may get bound up with the political party in power at some
stage, there 1s always the chance that a few of you will be in there
pitching to get the material free for us.

Mr, Moss., Will the gentleman yield

Mr. Rrm. Yes,
Mr. Moss. I think that the comment you just made illustrates the

fact that this is not a partisan question. It never has been; it isn’t
today. Tt is a political question, God knows, but not. partisan,

On the matter of the access of the rights of the Congress, don't you
think we would limit, if we had to point to a statute as the basis for the
congressional right? Haven’t we clearly, at least as clear as you can,
haven’t we a constitutional right to any information we require in the
discharging of our duties as legislators )

Mr, Morrensorr, I agree with you completely on that, Mr. Chair-
man, And one might handle this through the legislature and run into
someone saying you have limited yourself because you only said you

had this. .
However, you might, in the legislative history, make this absolutely

clear.

Mr. Moss. I would make it very clear.

Mr: Mor..entiorr, This is one of the things vou ean’t repeat too often
in the light of much that we hear from the other end of Pennsylvania
Avenue in recent years. You must keep in mind that some of the
times, when you have been able to get information from the other end
of the avenue, on crucial matters, where there were big political fusses
involved, it has been only because there was a specific right and you do
have specific rights spelled out for the Joint Committee on Atomic
Energy, the Joint Committee on Internal Revenue, the House Ways
and Means Committee, and the Senate Finance Committee, they have
the right to access to tax returns spelled out specifieally for those com-
mittees, even though those are generally denied to Congress. '

‘In the case of the AEQ, in the Dixon-Yates case, establishing the
facts, thore were two or three comniittees that had an interest in some
aspect of that particular transaction,
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The other committees were unable to get nccess to the information.
The only commiittee that was able to get the access was the Joint Com-
mittee on Atomic Enerizy. L

One can’t overlook the fact that specific statutory authority ean be
mighty helpful. If you have it spelled out, and in the executive
branch, I know some of the lawyers never look at the legislative his-
tory. zI‘hc:sy look around and find one little phrase that indicntes that
they might be able “in the public interest” to hide piiblic husiness tlinn
they figure that their own political interests are the public interest and
proceed from there, . )

I think there would be a great denl gnined by putting something in
your reports, making it absolutely clear that you believe that the
Congress has a right to everything. ‘

Mg . Moss. I wouldn’t want to base a congressional right on statute,
I think it is inherent. We can continue, in the gray areas, to try
our strength with the executive.

Mr. Morrentiorr. The Court has been actually rmtty clear on
this subject over a long period of time, Somehow the word doesn’t
get around in the executive branch. MeGrain versus Dougherty,
coming out of the Teapot Dome scandals are absolutely clear, It
had been a little hazy. And a number of cases in recent years, have
supported the right of Congress to full access, even where the basic
decision of the Court raised some question about the jurisdiction of the
House Un-American Activities Committee, The Coourt. raised some

uestions, but this was not. where it involved inquiries into Government:

“his is where it involved inquiries into people outside of Governmeit,
and it raised questions there as to whether the committee was operating
within it jurisdiction, whether it had been made absolutely clear to the
withess that that witness was answering the question that was pertinent
to the inquiry.

Within the same decisions they said “But, of course, if these ques-
tions were being asked of a governmental official on governmental
operations, they should be answered.”

I say I still think the Court stands ahove the Justice Department le-
gal opinions, whether written in the Truman administration or the
Eisenhower administration, Kennedy administration or Johnson ad-
ministration.

Mr. Rem. Mr. Chairman?

Mr. Moss. Mr. Reid.
Mr, Rem. I have one final question. The language in the bill, the

top of page 2, makes Pretty‘ clear the proposition that every agency
shall, in accordance with public rules, et cetern, “make all its records
promptly available to any person.”

And subsequently, parufgmph (c) : “This section does not authorize
withholding information from the public.” .

Do you think it would be helpful in the general language of the bill
to put in—and this is an idea, not the language—something dealing
with the public’s affirmative right to know, and try to make clear the
iden {,h:;b politics and bureaucracy should not be confused with
security - o -

Mr. Morrextrorr, I think that is the only problein. Some of that
language in the bill is excellent, You should, if anything, merely
reiterate and make stronger the language in the report that goes along
with it as part of the legislative history.



144 FEDERAL PUBLIC RECORDS LAW

I make reference to this area, a specific thing with regard to the
personnel files. If one can button that down solely for the protection
of the governmental employee, even these records made available to
the employee himself, his 'proi)er]y authorized lawyer or doctor.

What I am getting at is this—and I have seen a little of this in the
oxecutive branch as well as the legislative: The facts of the matter
generally are that the public is ahead of government, and properly so.

he;ltel.;llﬂency of government is to withhold, often, rather than to make
available.

It sems to me that the burden should be on making it available, and
that there ought to be some idea. in here, perhaps in the language of
the bill, that you can’t just withhold it under the general heading of
security when what you are really talking about are political or per-
sonal or embarrassing situations, not really matters of security.

I think—and I haven’t looked at. the legislation saying where this
should be, but it certainly wouldn’t hurt to have in there that the
burden of proof shall be upon the government when it withholds. The
chamber of commerce said today, and I was delighted to see the cham-
ber of commerce—I think this is the first time that they have been
involved here as witnesses on this type of legislation and tliere has been
some reluctance sometimes in the past relative to those business prac-

tice areas,

Mr, Rem. Thank yon.

Thank you, Mr. Chairman.

Mr. Moss. Mr. Rumsfeld?

Mr. Rumsrerp. Thank you, Mr, Chairman.,

I certainly want to thank both of these prominent and very experi-
enced members of the press. I was particularly pleased, Mr. Frand-
sen and Mr. Mollenhoff, that the comments you have made have been
to the point and included somo specific instances of withholding
which T think is very valuable to have in the record, and also your
suggestions as to improvements in the bill.

I quite agree that the public’s business should be conducted in public
if our system is going to function. I am also disturbed about this
particular provision on national defense and national security. This
heing the era of the concensus, it would seem that that which might
disrupt the the consensus conceivably could in sofe people’s minds
endanger the solidarity of the TI.S. position and, to that extent, con-
ceivably jeopardize our national security.

In previous testimony it was mentioned that some testimony before
n congressional committee by, I believe, General LeMay, was classified.
The conclusion was that the only conceivable reason for such classifica-
tion was not that it was secret or classified or it would endanger na-
tional interest, but that it was in conflict with the administration’s

osition,

T think that lacking some provision to the effect that the burden of
proof would be on the administration, the bill as it stands really
wonldn’t solve the problem. |

Mr. Morrengorr, I think it is going to be very confidential with
regard to the natiofial security area to limit it much more than you
have in the bill. 'That is about all you can do with that. From there
on ottt it. is a matter of responsibility of Congress to supervise in those
arens where security is stretched. This committee has dona consider-
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able work in this field in the past, and some other committees have

otten into it. I don’t think any of us have done enough in this area.

ut there have been some committees even in the Defense Establish-
ment that have been set up during the Eisenhower administration, I
thing it was the Coolidge Committce. This was set up within the
Defense agency itself and it was in 1956 or 1957, They made a report
relative to the overclassification and the tremendous cost that there was
in overclassification because of the difference in storage costs when you
overclassify a document, and the type of safes and locks you have to
provide and the types of guards and everything, They reported this
overclassified paper was piling up not because of real security, but
simply because someone wanted to hide somethinig that might be a
little embarrasing, or it was found more convenient to just put a
security stamp on it than not put a stamp on it.

This Coolidge Committee, which was within the executive branch,
was highly critical of what had taken place in this area. This com-
mittee also wrote some reports that touched on this,

Mr. GrirFiN. Would the gentleman yield ¢

Mr. Rumsrewp. Certainly.

Mr. Grirrin. In view of the couple of questions and responses, there
may be a question as to where and how we place the burden on the
Government to sustain its action in denying information.

The record ought to indicate clearly, I think, that in the bill itself,
lines 11 and 12 of page 2, that once the question is brought into court
that the agency does clearly have the burden to sustain its denial of
information— | _

Mr. MoLLeNgorr, That is one of the most important things in the
bill, I think, from the standpoint of the mechanism we would have
here for the first time to get into court on these things. There have
been a number of instances where newspapers have tried to get into
couplb si)r])d were merely knocked out because there wasn’t the mechanism
avallable,

Mr. Moss. T would like to say that on this matter of the classified
nature of testimony of a genera] officer appearing before a congres-
sional committee, I think that the executive department may advise
the committeo of its desires in classification. But I think the commitee
has the right and the responsibility to persist on its own. ,

In this subcommittée 1n 1956, we explored rather carefully the ques-
tions of whether the executive could require the Congress to have its
staff cleared by the executive for access to information. It was my
position they could not. |

These things the executive may advise the Congress on, but the Con-
gress is also an independent and coequal branch of Government.

We may or may not recognize a clearance by an executive depart-
ment. But once we give them the authority to clear, and to determihe
our classification, we have given them the authority to control our
stafls,and I don’t think we can ever afford to do that.

Mr. Rumsrern. As a practical matter, from my limited experience
it would seem that there has been general acceptance when the agency
comes down and says this is classified ; there is no question ; there is no
pursuing of it as to whether or not it should be classified. I think
we have developed a bad patterh,

Mr. Moss. I think it is a major error on the part of Congress.
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Mr. Rumsrerp, I think you have made a good point,

Mr. Moss. We wrote into the statute, the basic statute originating
the National Aeronautics and Space Administration, a clear policy for
free information to the American public. As you recall, just a few
weeks ago we filed a report reflecting the investigative hearings of this
committee last year criticizing the Space Administration for its failure
to carry out the responsibilities placed on it by law and, in fact, dele-
gating them to the Defense Department,

Mr. Rumsrerp. I think thisis a good argument for better staffing by
congressional committees. If we stopped the witnesses every time
something was classifiéd in our committee, and pursued it as to
whether or not it properly should have been classified, we wouldn’t
get much work done.

Mr. MorLensorr, Mr. Chairman, let me sy that there two classic
cases: The firing of MacArthur and the TFX investigation from the
standpoint of procedure to get around this, Those cases demonstrated
a really effective check. In the firing of MacArthur, you had two
committees on the Senate side that met together to take up the inves-
tigation, All of the testimony was taken in executive session because
there was o great deal of classified material.

Then you had this testimony cleared by the Pentagon the same day,
hut you had both Democrats and Republicans there to make sure that
it wasn’t warped one way or the other in the clearance.

The same thing was true in the TFX investigation. MecClellan’s
committee held hearings behind closed doors on a new weapons system,
and yet that same day that transeript was cleared and it came back so
that we had access to a cleaned-up transcrigt. at the end of the day.
There was the check there of Democrats and Republicans who could
raise their complaints if they thought something was improperly de-
leted from the transcript. ‘

I say this is probably the ultimate in fairness. |

Mr. Moss, My point is that it is the congressional responsibility.
They can take the advice of the Executive, but they are not bound by it.

Mr. RumsreLp. I have a question that relates to the subject that has
;wfdl.)een brought up at all in this series of hearings we have been
10lding.

One hears from time to time about circumstances where members of
the press—and I suppose other people, lobbyists, Members of Congress,
and others—receive information from employees of the executive
branch of the Federal Government under circumstances where the
individual receiving the information is well aware that he is not to
have that information, and it comes as a favor to the individual
whether for friendship (some quid pro qua) or simply because the
employee has an axe to grind. I don’t know how widespread this is.
I would be curious to know if you could give us some feel for it.

Mr. Franpsen. Mr. Chairman, I certainly don’t have any knowl-
e@ﬁe of any cases in which information was obtained for money or
gifts.

Mr. RumsreLp. For friendship?

Mr., FranpseN. Maybe other people do, but I don’t know of any.

But, obviously, when there are areas of contention ﬁoing on within
an agency, and informatisn is perhaps not available now—to the
extent that it would be if this legislation is passed—certainly people
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who are m’gguing for one policy as against another, and think their side
is not getting any public attention because the boss is on the other
side, and the information that has leaked out is all on one side—of
course, very frequently, those people are going to provide some infor-
mation to the reporter that they perhaps know, and I think it would
be drendful if any effort were mado to overcome that by this bill, I
ho,)e that nothing in this bill wonld ever be construed as meaning that
only the records will be available after they are approved.

Mr. RomsreLp. My point was that when someone sets a speed limit
too low, it is frequently broken, or as in prohibition, it simply turns out
to be unenforeible; it is very frequently violated.

I wus wondering if by providing a bill such as this there would be
less of the type of thing going on.

Mr. Franpsen. I wouldn't think so.

Mr. MortenHorr. I don’t think it would make any difference. I
might say, this is thoroughly proper in my view. I have a constant
flow of information coming to me from people in the executive branch
of the Government who call me and say they have information, and
it will be their job if they oppose the position of the people on top.
They don’t give it to me to use for a story immediately. I don’t take
it and write it just because they tell me this. But I use it as a tip,
and sometimes I use it myself: sometimes I investigate up to a com-
mittee of Congress. I am doing this almost every day, and I am going
to keep on,

At any timo where they get to the point where they put the lid on,
so these people are afraid to talk, I am going to be concerned. And
that is the very thing that I am concerned about in this directive of
Sylvester’s over at the Pentagon, This is a directive that is intended
to make sure that they know every person who talks to a reporter. And
I have heard a lot of reporters over there who complained a great deal
about this to start with, who haven’t complained tao much recently.
They say : “Well, it is there, but. they are not enforcing it very much; or
a lot of people are talking to me anyway and they just don’t report to
Sylvester."

This is fine. But the rule is merely being violated. This doesn’t
mean that Sylvester can't. inipose that rule, beeause that rule still
stands as an order by an Assistant Secretary of Defense that can be
used as grounds for disc‘irlit‘iiiig any (S»erson in that Department who
is caught not reporting that he talked to a reporter.

I say I want to get around that type of thing and I am going to do
it every day of the week.

Mr. Rumsrern. Certainly the passage of a bill along the lines we
are considering here today would put the employee in a position, and
the agency in a position, and you in a position—

l\%r. Morrennorr. Have you read the Otepka case? You ought to
read it.

Mr. Rumsrern. Iknow about it.

Mr. MorLenHoFr. Here is an effort by an executive agency to bar
the Congress from testimony that was pertinent. This man delivered
three documents to a Senate committee that were highly pertinent, and
he is being fired for it, and this is, again, one of those cases of stretch-

ing an order.,
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The threo docriments that he delivered only proved that his superior
gave untruthful testimony. e comniitted the erime of not going to
his superior and say : “See, boss, T wanit to take these three documents
up that will prove that you weve untvuthiful under oath,” |

Thoe committee on that snid—T might say, is unaiimons {hat this
man had the responsibility and the vight. when liis own integrity was
in question, to produce the records that proved he was telling the
truth—to produce the records that proved that his superior was not
telling the triith, |

However, our State Departmicnt takes an entively different position
on this, and is pressing forward to try to fire thils man even today,
At the snme time the State Department still has in its emiploy one of
the men who lied under oath.

Mr. Grivern. They haven’t promoted him yet, have they ?

Mr. Morrentorr. No, bit-that will come, “[Laughter.

Mr. Rumsrrrn, I want to thank both of you, and also to congratulate
youon the excellent job you continueto do in your field.

Mr. Grrerrw, T think that we probably have to recogitize, though,
that in the first couple of lines, on page 2, you sny “Iivery agoney shall,
in accordance with its published vules, statitier the tite, place, and
procedure to be followed, make its record available.”

That insofar as the agency setting up rocedures, I suppose even
along the lines that Sylvester has et up, "liﬂ bill as 1t now 1s written
isn’t going to affect that,

Mr. Moruennorr, I think that's correct, I would think that in
Yyour explanation of that you should make it clear that—I think your
intent on this is that they shall spy records will be available from 9 to
5 in room 304, und that” you doi't fake them out, or if you watit an
extra copy you have to {my 25 cents for it,

I am nssuming that is what you have in mind relative to the making
of the records available, ns would be the normal procedure over at
SEC, any of the regulatory agencies where you just go there and exam-
inathe filo or copy the files.

I would think that in your legislative history, again, this is not
intended to limit access except to make it reasonablo nccess within.
working hours and that—— )

Mr. Romsveen, If the gentleman will yield, that is an excollent
point. T have come across situations where specifieations on procure-
ment. matters have been mado available, hut they are quite lengthy and
they have not heen permitted to photocopy them, they linve had to send
someone in physically to copy these lengthy documents, which of
course is tantamount to denying them access fo them for all practical

purposes, | | |
 Mr, Moss. (T think that by the time this legislation is complte, that
the history of the intent will be very clear. I think the whole tenor
of the hearings here, any report, any debate, will make it very clear
that the objective here is o much freer flow of information, and we
are talking here of procedures to make promptly available records
which the Goveritment has. | o
The problem, as I observed the other day to the counsel for the
Department of the Treasury, is that at the time of a legislative hearing
thoe agencies nre inclitied to very narrowly interpret these exceptions,
very narrowly. When they start to administer them, they interpret
them very broadly.
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If we could have a more consistent. pattern of interpretation, it
would make it much easier for us to do the job of drafling legislation
that wonld anticipate problems,

1 think that there is no question of the extreme difliculty in drafting
languago covering exceptions in the field of records.

IFor instance, ideally I would like to see the internal working papers
mado available following uny oflicinl action, based upon those records.
Oneo the action is tnken, we should be able to examine the material
that. went into the decision.

1 seo no reason why that wouldn't be good {)olicy. I don't think it
possible at. this time to go that far in drafting lnnguage

I hoped that the appearance of the Department of Justice here the
other (ﬂ:ty would have been in the vein o} discussing these exceptions
and constructively mvomnwmlinf.r changes to the committee, Regret-
ably, that was not the type of testimony we received.

I am hopeful that we ean go back now and perhaps get some
thinking, lllm( there is a little chamfe in their views after they nF-
peared before the committee, or while they were here before the
committee,

Mpr. Kass, do you have any questions?
Mpr, Kass, Thank you, My, Chairman, Yes, I do. Mr., Mollenhoff,

news to i news‘mlwrnmn, to the press in general, is a very timely mat-
ter. How would the court nccess provision allowing the veporter who
had been denied information to go in the court and file a suit veally
help him in getting the news for the purpose that he needs it.2

Mr. MoLreNnorr. From the standpoint of the specific story, prob-
ably not, beenuse in the first place you would give away your story
the minute you started filing suit.

From the standpoint of w lever, if it is there and if someone brings
n suit, we all have an interest.  Sometimes I think that we are too
much to go alone on these things, If one does bring a suit and is
successful'; it helps the whole profession in this respect and makes the
agency a little less inclined to withhold.

The snme thing is true when something is withheld and we come up
here to the Congress and manage through a committee of Congress to
pull out the snme material, even reluctantly, most reluctantly some-
times, that it. makes the executive oflicinls less likely to withhold at a
subsequent stage,

Mr, FrannseN. May I comment on that?

Mr, Kass. Yes.

Mr. Frannsen., News, of course, by definition is timely. News is
also not news until it is reported. Some of the best stories are ahont
things that happened a year ago that you are just able to pin down

now.,
Mpr. Kass. I was about to ask, in light of Mr, Mollenhoff’s statement,

whether you believe that a lot of needless litigation, as Mr. Rumsfeld
asked earvlier, would result if the court access provision were retained
in the bill if enacted ?

Mr. MonteNuorr, I don't think needless litigntion—-

Mr, Kass, Fxcessive litigntion?

Mr. Moutennorr, Litigation is expensive, I don’t think news-
papers are going to engage in any move litigation than they have to
for access. And I don’t think that you are going to have a lot of citi-
zens around filing law suits.
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You may have suits that are not justified, You have suits filed in
the Federal courts, State courts, every day that are not justified. But
I wouldn’t look for this litigation to bring any great harassment of
the Great Society.

Mr. Kass. You mentioned——

Mr. MorLENHOFF. Or other society, ) .

Mr. Kass, You mentioned earlier the problem that is raging now
between the free press and the fair trial idea.

Mr. MoLLENTIOFF. Yes.

Mr. Kass. Do you think that the bill adequately protects, on the
one hand, the investigatory files that properly should be withheld
pending the time the case is brought to trinl and, on the other hand,
the right of a newspaper, or the right of the publie, to get information
that they need ¢ ‘

Myr. MoLLen1orr. There are certain t; (‘)es of invastigator{' files, the
raw investigatory files, that really should not be made public. I see
that when i1t serves the purpose of the administration, that some of
t.h}(l)se files are accumulated and distributed to some columnist and
others.

Don Reynolds, is an example, which is the most recent memory.
Here is a principle that was absolutely wrong. But because it serves
somebody’s purpose politically, this matervinl from the Reynolds files
was distributed from the Defense Department and the State Depart-
ment investigatory files. It was not even substantianted information
but merely rumor. That shouldn’t be distributed by Government
under any circumstances and information but should have access to it.

There are certain types of carefully evaluated reports that should
be prepared and submitted within the department. They should not
contain those things that are pure rumor and hearsay.

If they tend to be sloppy about that and get their rumor mixed up
with the fact, that is the fault of the investigative agency.

This will be a matter of careful administration of report prepara-
tion, It is going to be a matter that will require close supervision
by the proper committee of Congress to see how the agencies are ad-
ministering this over a period of time,

Mr. Kass. Mr. Mollenhoff, you referred to a lady who came to you
after she had been discharged, she and her attorney and the doctor
couldn’t get the record. What type of records do you feel should
not be made available? What type of personnel records should not
be made available to individuals, to the press, or to anybody else?

Mr. MoLLENTOFF. For example, I don’t believe the loyalty-security
thing should be made available to the press. I don’t hold the Con-
gress out of that, though, I think the Congress has been lax in letting
the executive branch get by with holding that materinl away from it.

Mvr. Kass. Excluding for the time being the right of Congress to get
the information. I am talking about the executive——

Mr. Morrenorr. The press shouldn’t have the right to get loyalty
files or the medical files of the individual. I don’t think we should
necessarily have the rating files of the individual, unless there is a
specific reason. :

We should have their salaries and their positions. That is about
all we are realliy entitled to on the individual, unless there is a real
reason for Ivaqk ng someone back, demoting him a couple of grades, or
the like. Ithink weshould be given at least a summary of that reason.

Bl g, 4
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Mr. Kass. Would a definition of personnel rules include, in your
estimation, instructions to FBI agents, or instructions to Secret Serv-
ice agents, as exempt from disclosure?

Mr. MoLLeNItorr. Ithink thoseshould be exempt.

Mr. Kass. They should be exempt ¢ . _

Mr, MoLLennorr, Yes, I don’t think that that particular area is
something that we should want to get into. The only time that that
should be gone into is extraordinary circumstances where a proper
committee of Congress would feel there is something wrong with the
way it is being handled. |

Mr. Kass. But as to the relationship between the executive and the
public, they should not be given even that information?

Mr. MorLENHOFF. No.

Mr. Kass. Exemption No. 6 states: “Personnel and medical files and
similar matters, the disclosure of which would constitute a clearly un-
warranted invasion of personal privacy.” It was objected to by the
‘(‘3(itmslol ”for the Treasury Department, Ie objected to the word

clearly.

Do y)(’m feel, as a lawyer, that the word “clearly” is a problem ¢

Mr, MorrLeN1oFr. It is a problem for them, because they want it
fuzzily, so they can put on any kind of interpretation they want to.
"This is like saying the burden of proof is on them, That means some-
thing in the law, and they don’t want the burden of proof. They want
n nice, fuzz‘y word that they can interpret as they see fit. B

I think “clearly” should stay in there, and I don’t care what the
Treasury Counsel says. I understand his problem. But it is not a
problem that involves the public interest,

Mr. Kass. In reference to exemption No. 5, on inter-agency and
intra-agency memorandums or letters dealing solely with matters of
law or policy, many agencies have objected that they cannot clearly, if
you will, separate on the one hand, those memorandums dealing solely
with fact, and on the other hand those memorandums dealing solely
with matters of law or policy outside the public reach.

How would you interpret that{

Mr. MoLrLENHOFF. I think there is some question in my mind about
putting questions of law and policy.

The idea here is that these agencies, dealing with the public, set
their policy out so that the public knows what they can depend upon,
and that whatever decisions they make are decisions that are made
upon what is clearly published in the Federal Register, clearly avail-
able to the person who has any business with the Government.

There may be unusual circumstances which I can’t think of offhand,
where you don’t put out the lefgal opinion,

I think that the business of covering legal fines gives them much too
broad a sphere. When you go back to the tax scandal cases, you find
lef;al opinions within the agencies were the whole root of the evil.
They were ruling one way In one legal opinion and another way in
another legal opinion, within a period of a few weeks or a few months.

Of course, I am getting into an aren here where I think we are cov-
ered by tax laws. We are denied access to tax return information
under section 55, and the legal opinion dealing with specific cases.
That comes under another exception as specifically set out in law.
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Mur. Kass. Mr, Mollenhoft, one further question. In your statement
you said—
There 1s no quarrel with the excmption for investigatory files uitil they are

used in or affect an action or proceeding or a privite party’s effective partici-
pation therein, This exceptlon No. 7 has justitteation, particularly when there

is a limitation in time of application,

Mr. MoLLennorr, If the files nll become available at a subsequent
stage, it lessens the problem of misuse of seereey. This would apply
when it was an investigntion where the Government had to bring
things up to a certanin point, and try the case without laying their
whole hand on the table before trial,

Ofton as soon as that cnse is over with they can make this public.
This is frequently the situation that you as congressional investiga-
tors run into, You have a case that you want to put on up here,
They say we have that case in sn'ocess of adjudication at the present

time and we can’t lay it on the line, ‘
You abide by that, I would, and I think most people would, during

that period of time.

But after they get that caso settled, then there is no real reason for
secrecy unless there continues to be an overriding reason that falls
within one or the other exceptions.

Mr. Kass. In this matter there are certain Federal rules which
allow for discovery and disclosure to the parties in question, for ex-
ample, the attorney and his client, Should that information, once
available to the attorney and his client, be given also to the general
public? Or would there be a further time of application pending,
maybe the completion of the lawsuit?

Mr. Morrexmorr. I would rather not get into that. I haven’t
thought that through from the standpoint of the mechanics of how
that would operate. I would prefer not to I%Qt into that.

UMr. Kass. Thank you, gentlemen, No further questions, Mr.
hairman,

Mr. Moss. Are there further questions?

If not, I want to thank both of you gentlemen for your appearance
here this afternoon.

Mr, Morrennorr. Thank you very much,

Mr. Moss. The subcommittee will now stand adjourned until 2
p.m. on Monday. |

(Whereupon, at 4:10 p.m., the subcommittee was adjourned, to ve-
convene on Monday, April 5§, 1965, at 2 pan,)
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MONDAY, APRIL 5, 1965

Housr, oF REPRESENTATIVES,
FonreiaN OPERATIONS AND
GovERNMENT INFORMATION SUBCOMMITTER

or THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, ﬂ;mrsunnt. to recess, at 2:10 p.m., in room
2247, Rayburn House Office Building, Representative John Moss
(chairman of the subcommittee) presiding.

Present: Representatives John E. Moss. John S, Monagan, and
Donald Rumsfeld.

Also present : Samuel J. Archibald, chief, Government Information;
David Glick, chief counsel; Benny L. Kass, counsel ; Jack Matteson, .
chief investigator, and J. P, Carlson, minority counsel.

Mr. Moss. The meeting will be in order. 1'm very pleased to wel-
come as our first witness this afternoon my colleagie, Congressman

John Wydler.

STATEMENT OF HON., JOHN W. WYDLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. Wyprer, Thank you, Mr, Chairman, The statement I have
to make today is going to be very short and brief, but I couldnt let
this opportunity go by without making a statement to the committee,
and it 1s in the form of a protest, I suppose, but 1 think it has a bear-
ing on what your subcommittee is doing.

irst of all, I want to say that I commend your committee on the

efforts it is making in these fields. I think that, ﬁgnemlly speaking,

thero is too much secrecy in Government matters, 'This is particularly

true in the executive branch, Where the need for secrecy, whereas it

is—secrecy is used for a cover, I believe, in man{ cases for matters
.v

which would be embarrassing and don't necessarily have to be secret

in nature,

I think we in Congress may be guilty of it at times ourselves as
well, and I have suggested that. this is particularly true in regard to
the files of those matters concerning ourselves which are the ones,
naturally, that are kept by the House Administration Committee,
and so forth, that I think that these files should be, of all files, made
public so that no question of impropriety could ever be raised con-
cerning them, but my real purpose for alp_pem'ing here today is to
bring to the attention of this committee, which is seeking, as I under-

153

45-213 -65--pt. 1.——11



154 FEDERAL PUBLIC RECORDS LAW

stand it, to get more information to the public in genernl. The treat-
ment that Ige received—as a Member of Congress, I was afforded last
year on the committee on which I served and on which I was denied
& nonsecurity, nonsensitive matter, vital for proper consideration of
an authorization réquest which our committee was studying. I found
this most remarkable, because I found in general the Government
agencies that T have dealt with will make available to me and have
made available to me the files that they have concerning Government
matters. This is true in both the General Services Administration
and the usual authority, but in re%'ard to the Space Administration,
last year our committee was considering the question of the location
of an electronic research center, and this question had created a great
deal of heat, some political undertones and overtones, and in the
course of the hearings a great many questions were raised, and 1
asked the agency to produce for me and make available to me their
files concerning this question, and it was refused, and actually, the
procedure that was followed was the committee chairman asked the
agency head whether he wished to make these files available to me,
giving him the choice of whether he wanted to do that or not.

The result of the whole thing was that the files—the access of these
files were refused to me. I was never allowed to have the information,
although a budget line item was contained in the budget concerning
this very matter which I was supposed to pass on in my capacity as a
Congressman,

Now, it appears to me that if the committeo is to obtain any public
tyge of dissemination, the first place where we should be able to get
information is from our position as Congressmen, because we, in
effect, in many cases, are the link between the public in general, and
the executive branch of the Government. We are the people
being told to get results for our constituents from this bureaucracy
that they must face, and if we are %loing to be denied the nccess
to this type of information, I don’t see how the public is ever going to
get the information, and I think this is a step in the wrong direction,
and I have to say quite sadly, although I asked the Spenker of the
House to intercede on this matter in my behalf because I felt my
})reroigatives as 8 Congressman were certainly being trampled on.

could not get hin to even answer my request in one way or another,
which disappointed me greatly, but T would like to say Mr. Chairman,
that we should attempt to do something about this type of with-
holding of information that belongs to Congress and make sure that
that part of our public information department is in order before
we worry about the public in general.

It appears to me that that is our first order of priority. This
is, in my opinion, completely improper denial of information, and I
wanted to make it known to this committee, Whatever action they
can take on it to see that such action doesn’t happen in the future—-

Mr. Moss. Well, I certainly appreciate your concern when con-
fronted with a refusal of information you feel essential in your dis-
charge of responsibilities as a Member of Congress. That it shonld
be the Space Administration is very disturbing, in view of the fact
that this committee was responsible for having section 808 included
as part of the Public Law 85-568, which is the act creating the space
agency. It was one of the first clear provisions, in an organic act,
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making it very clear that the agency was to aflirmatively undertake a
policy of the widest spread of information. It provided also a dis-
claimer that nothing n this act shall authorize the withholding of
information by the Administrator from the duly authorized com-
mittees of the Congress. I don’t recall definitely, but did this com-
mittee receive a complaint at that time?

Mr. WypLer. Mr. Chairman, I can’t really say that I can assure you
that I did, but I have only a recollection that I did write some corre-
spondence to somebody on the committee in that connection, but I do
not remember exactl{. .

Mr, Moss. We will check. I have no recollection of having re-
ceived a complaint on this matter. Your committee, did it act to
require the production of the information | .

r. WypLer, Well, actually, what happened in this connection was
this: I made the request of the as,vency and the{ wrote me, in effect, and
snid they would not grant me this right as an individual Congressman,
but, of course, they would be willing to meet a request of the commit-
tee, I thereupon made the request—I objected to that procedure, No. 1
but I thereupon made that request at a subcommittee meeting and
was told that only the full committee could pass on it, and we there-
upon took it up at a full conmnittee meeting, and the chairman of the
full committee refused to make the request on my behalf, but, of course,
this was held under the most unusual circumstances. We had the head
of the agency testifying before us at the time the chairman of the -
committee came into the subcommittee meeting and took a chair and
t.l]:ey more or less agreed that I would not be able to see the files on
that.

I Bersonally never did see the relevance to the facts that I as a
member of the committee wanted to see the files that I had to have a
full committee to request to see them, There was never a vote taken
on the matter. The chairman just indicated that he wouldn’t request
it and that seemed to end the mattér there,

Mr. Moss. Subsection B provided that nothing in the act shall per-
mit the withholding of information by the Administrator from the
duly authorized committees of the Congress, and then, on page 23 of
House Report No. 1770 of May 24, 1958, is this language:

This section provides that all information concerning the new agency's activi-
ties shall be made available to the public, except information required or author
ized by Federal statute to be withheld (such as trade secrets) and informa
tion classified to protect the national security. Nothing in the act. however,
would prohibit the Administrator from furnishing information to the Senate and
House and the various cominittees of Congress, It was the desire of the select
cominittee to include in the bill a positive affirmation of Congress intent that
the people be enabled to know what is going on in their Government, subject, of
course, to national security restrictions.

And the discussions at that time spell out rather clearly the in-
tent of the Congress that there be a maximum of availability of in-
formation to Congress.

__Now, in the hearings 2 years ago, this committee was critical of
NASA for its failure to accept responsibility for determining the scope
of information which would be available to the public. It seemed to
delegate that decision, at least, to the Department of Defense. In a
report which was filed in the last month, we reiterated our criticism of
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the ngency for its failure to accept the responsibility for a positive in-
formation policy.

Mr. WypLer. I can only assure the chairman that there was no
question of natural security involved in this matter whatsoever, and,
%uite frankly, I am Sleased to hear what the chairman has to say.

o I understand by that the agency should make matters in its files
of a nonsecurity nature available to Members of Congress? Because
this question is actually recurring to some extent this year. I find
that when I make requests for certain documents, such as engineer’s
reports, the chairman of the subcommittee asks the agency whether
they want to make them available to me or not, and T find it a re-
markable way to try to get to the information of what the agency
is really doing when they decide whether they will show you their
records or not.

My, Moss, Well, section 303 of the act is rather clear:

Information obtained or developed by the Administrator in the performance
of his function under this act shall be made avatlable for publie inspection exeept
(A) Information authorized or required by Federal statute to be withheld, and
(B) Information classified to protect the national security.

Those are the two categories of exemptions granted under seetion
303 of Public Law 85-508, which is the act creating the space agency.

Mr. Ruasrerp. Mr. Chairman, could I make a comment here?

Mr, Moss., Certainly.

Mr. Rusmsrern. I happened to serve on the full committee and the
subcommittee that Mr. Wydler is referring to, and I know him to be
a diligent and hardworking member of that committee, and I recall
this situation, and it certainly was my understanding that there was
nothing of a security nature involved, and by the same token, there
was nothing that would fall within the other exemption. )

Do you, Mr. Chairman, know of any situation which would permit
an agency of the executive branch of the Federal Government to draw
a distinction as between a committee and an individual member? The
comment was made by Mr, Wydler that they would not give it to him,
but in the event that it was requested by the chairman of the full
committee, it would be supplied. Is this your recollection?

Mr. WybpLer, “By the committee,” they put it, but that is it in
subrtance. ‘

‘Mr. RumsreLb. And the chairman indicated that he didn’t want to
requesst that information ¢

Mr, Moss. There are many, many precedents which could be cited
where agencies have refused information to individual members but
have agreed that they would make it available upon the request
of the committee. Remember here, the minute we move into a con-
test between the executive and the Congress, we are in one of the gray
areas of the Constitution, From the administration of General Wash-
ington on down, there have been occasions when Congress has re-
quested information from the executive and it has been refused; not
only individual Members, but committee have had refusals, and this
continues, and in the bill before us now, this is not. dealt with.

Mr. WypLer. I understand that, sir.

Mr. Moss. I think we would make a mistake to try to spell out by
statutes the rights of Congress. I think the rights of Congress are
in the Constitution where we created three coequal branches. I would
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always hope that they would be cooperatively coequal. Sometimes
they tend to deal at arms length in & manner that would indicate that
there are certain hostilities between the two, but this, again, is part
of the pattern of many, many years. The committee is always inter-
ested in being helgful to any member, We can’t guarantee that our
efforts will succeed in producing the information, Again, we could
cite precedents where we have been successful, and those where we have
had rather remarkable failures, but at least the effort to be helpful
will always be made for any Member. )

My, WypLer. It would be rather inconsistent to grant greater rights
to the public in general than to Members of Congress or personalize
Members of Congress, and this may very well be the situation you will
find if the situation I haye described is allowed to continue, because
if we are going to leave it up to the agencies and just agency heads
to make these decisions as to what they consider should be privileged,
then, of course, our powers are really nil as far as any real investiga-
tion of them is concorned. They are the judges of what we are to
a}lowed to examine. We can obviously do nothing to examine there-
after.

Mr. Moss. Well, on occasions, the Congress has had to resort to
rather extreme mensures to get information. I recall when we created
the Office of Inspector General in the Agency for International De-
velopment in an effort to bring about the production of information
for the Congress. )

By the legislation before us now we propose to spell out a public
route, and leave it to the Congress to continue in using its own powers
to try to accommodate with the demands of the executive. As I have
snid earlier, I think this would be a mistgke to try to spell out by
statute congressional right. I think that instead, we should firm up
the public right and thereby strengthen the right of everyone who
has a need for information.

Mr. GrirFIN. Mr. Chairman, could I make a statement?

Mr. Moss. Certainly.

My, Grerrin. Well, I want to thank our colleague for coming before
the subcommittee, and although I didn’t hear all the statement, I
understand the thrust of it, and I think he has made a good point.
Surely, an individual Member of Congress must stand at least as high
as the public, f;enerally, and this subcommittee is concerned with mak-
ing sure that information is available not only to the Congress, but to
the public, and the President has advised this committee in writing
that the so-called executive privilege of withholding information from
the Congress will not be exercised except upon his own personal deter-
mination. I would suggest that if you have further situations like
this that arise and you Teel that they do not fall within the exem
tions to which the chairman has referred to in the statute, that you file
a written complaint with this subcommittee and I think it would be
our usual procedure to make some inquiry into it.

Mr. Wyorer. I thank the chairman, A

Mr. GrirFIN, And hopefully, I think that would help you, as well
as the purpose.

. Mr. Rumsrezn. Mr. Chairman, one last thought. You might be
interested in seeing, and I think the staff could supply you with a
copy of this letter from the President concerning executive privilege.
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I think after reading it you mawme to the tentative conclusion that
in the instance you have described the concept of executive Erivilege
was invoked not by the President, not even by an agent of the Presi-
dent, but by a bureaucrat in that hearing, You may very well come
to the conclusion that the treatment that you received was not con-
sistent with the statements which are claimed by the President in this
letter, and it might be well to document this case you’ve brought before
the committee and bring it before this committee,

Mr. Moss, There is a law, you know, that permits a member of the
House to file a 1pmvile%ed resolution, calling upon an agency to pro-
duce records. It then brings the matter before the House and permits
the House to act on it, particularly if it is a matter not presently being
considered by a committee.

Mr. Wyprer, Well, that is a good piece of information to have,
Unfortunately I didn’t have it at the time that I could have utilized
it, obviously, use I would have. However, what I did do, I went
before the Appropriations Committee, who is considering the a,f)%ro‘

riations for this item to tell them about the matter, but if 1 had
own about this privilege motion—I thank the members of the com-
mittee very much for their time.

Mr. Moss. Allright. Thank you.

The next witness is Mr, Walter Potter, publisher of the Star-Ex-
ponent, Culpeper, Va., and representing the National Editorial Asso-
ciation, and he is accompanied by Ted Serrill. You have a statement ?

Mr. Porrer. Yes, I have,sir.

STATEMENT OF WALTER B. POTTER, PUBLISHER, CULPEPER STAR-
EXPONENT, REPRESENTING THE NATIONAL EDITORIAL ASSO-

CIATION

Mr. Porrer. My name is Walter B, Potter. I am publisher of the
daily Star-Exponent in Oulpefer Va. I am appearing for the Na-
tional Editorial Association, of which I am a director and chairman
of its legislative committee. Iam accompanied by Theodore A. Serrill,
executive vice president of the National Editorial Association.

Organized in 1885, the National Editorial Association is a trade
association of hometown newspaper publishers and editors from all
50 States. NEA membership includes more than 6,600 newspapers,
more than 5,800 of which are weeklies or semiweeklies and 800 daily
newspalgers. Forty-four State newspaper associations are affiliated
with NEA. Headquarters of the association are here in Washington,
NEA strongly supports the public records bill you are considering.
In 1963, when a similar bill, S. 1666, was receiving active consideration
in the éenate, our association adopted a formal resolution in support
of that bill, and recommended its enactment. Mr. Serrill and I testi-
fied in favor of that bill at hearings in October, 1963, before the Senate
- Subcommittee on Administrative Practice and Procedure. That bill,
sgonsored by Senator Edward V. Long, was passed unanimously by
the Senate in 1964, with only minor changes. SR

I might add that at the time I spoke in support of this bill, I quoted
Representative John E, Moss, the chairman here, and chairman of the
House Government Information Subcommittee which has done so
much for the cause of freedom of information, and gave an example of
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this as testimony. He told how a public housing authority in Pennsyl-
vania was investigated by the Federal Public Housing Authority,
which kept its report secret, snying local officials could make the report
public if they chose. In other words, the officials whose own conduct
was investigated were given the power of censorship over a report on
their own performance. Naturally, they chose to suppress the re%%rt.

NEA has kegt its membership informed in every possible way about
the progress of this legislation. Through weekly and monthly news-
letters to our members, through the pages of NEA’s fortnightly news-
paper, Publishers’ Auxiliary, and the NEA monthly magazine, Na-
tional Publisher, the hometown press has been constantly informed
about the progress of this pending legislation. NEA regards the Long
and Moss bills as perhaps the most important legislation affecting
the pressnow l1;eynding' before Congress. L

In 1964, NEA instituted an award of merit. The first recipient
was Representative John E. Moss, who was smﬁl‘ed out for his long
fight for freedom of information. Last week this award was made
for the second time and the recipient was Senator Edward V. Long,
also for his right-to-know efforts. These awards should signify how
important NEA regards lendership roles in the struggle to achieve
freedom of information at all levels.

NEA believes that there is a crying need for legislation to force
the Federal Government to cease sup[{)ression of information which
the public has a right to know. This bill is a step in that direction.
We of the press wish it were stronger and did not contain so many
exceptions, some couched in broad language which we feel would allow
bureaucrats to withhold what they should reveal. We realize, however,
that any change at all is difficult to achieve and if it is the judgment
of this subcommittee and the Congress that this is the strongest free-
dom of information bill that can become law, we will support that
decision and back the pending bill without strengthening amendments.

NEA was distressed by the testimony presented to your subcom-
mittee by a Justice Department spokesman on March 30. An Assistant
Attorney General presented 10 pages of testimony to this body, the
first 315 pages devoted to honeyed words about “a steady flow of in-
formation” being “truly the lifeblood of our democratic system.”
‘These were fine assertions and we heartily concur.

However, the Department of Justice official after completing his
remarks in tribute to the cause of freedom of information negated his
position biy‘devoting the final six and one-half pages of his presenta-
tion to telling you the bill might be unconstitutional, that its whole
approach is “impossible” and would “adversely affect the public in-
terest.” In short, the Assistant Attorney General argued against any
law that would substitute for “executive judgment and discretion.”

_ Of all the untenable positions for a Federal official to take. Of all
the affronts to sincere men like Congressman Moss who have been
turning up instance after instance of suppression of information, for
the convenience of the bureaucrats, and contrary to the public interest.
‘The Justice Department concedes the public has the right to know,
but only what the departmental executive chooses to reveal. What
an insult to Congress, What an invitation to you gentlemen to pass

- strong bill and put a powerful, headstrong bureaucracy in its place.

Apparently the administration does not take this legislation seri-
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ously despite its three dozen sponsors in Congress, and des‘{)ite unani-
mous Senate passage last year of an almost identical bill. pparently
the strategy of delay will be utilized, the Assistant Attorney General
having told you it would take a lon% time to prepare some of the
answers that ought to have'been available last Tuesday.

Your record of this hearing on H.R. 5012 already contains a state-
ment- made by our President, Lyndon B. Johnson, when he was vice-

resident-elect at a meeting in illiamsburg, Va., of the Associated

ress managing editors, We refer to his clear enunciation of his
views at that meeting 5 years ago:

In the years ahead, those of us in the executive branch must see that there
is no smokescreen of secrecy. The people of a free country have a right to
know about the conduct of thefr public affairs,

Only last Thursda%:, April 1, the President at a swearing-in cere-
mony for Henry H. Fowler, Secretary of the Treasury, in the White
House, reiterated his feelings in this regard by saying in part:

Iﬂ:wmt the press to have all the truth, the whole truth, and nothing but the

]

Wo are proud to read this statement into your record.

This subcommittee has been preparing to pass such a bill as H.R.
5012 for a decade. The departments and agencies have been given
ample opportunity to work with you to improve the bill. Your ques-
tionnaire has gone unanswered by such a key agency as the Budget
Bureau, along with numerous others, The attorney from Justice
even suggested that there were economy reasons for no greater
outery against this bill from Government agencies and departments.

So far, my comments have been confined to the testimony of the
Departmeqt of Justice representative. As inconsistant as that state-
ment was, it was topged by that of the Treasury Department spokes-
man, He told you that the bill would be seriously prejudicial to the
effective conduct of the Government and damaging to many private
individuals. He even ironicall charged that passage ofy the bill
would mean the Government will be unable to prevent invasions of
the privacy of individuals, A bill desi gned to assert the public’s
right to know has now been characterized as harmful to the public’s
right to privacy. A country boy like myself has difficulty under-
standing this reasoning. ,

As T am sure all members of this subcommittee know, the eight ex-
emptions contained in the bill have been worked out over a period
of years in a sincere effort to strike a proper balance between informa-
tion legitimately withheld for good reason that few would question,
and on the other hand nonsecurity information suppressed simply for
the conyenience of appointed officials. Nobody wants defense secrets
revealed. Nobody wants business trade_secrets unveiled. Nobody

-wants an unwarranted invasion of personal rivacy. Nobody wants

law enforcement hampered by undue disclosure of investigatory

information. All of these matters are safeguarded by the bill,

It is obvious that even if the list of exce tions were stretched from 8

to 80, opponents could still find reasons for complaining the list was

neither long enough or broad enou h. This suggests a future course
for this subcommittee which the ational Editorial Association rec-

ommends for your consideration, as follows: )
1. Listen, but for a reasonable time only, to demands for expanding

the exemption list or changing the wording.
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2. After weighing the evidence and making whatever changes seem
necessary, report and pass the bill, and pass it this year.

3. Let those agencies which contend hardship under a Federal
public records law then come to Congress and ask for legislation in
specific_instances where disclosure can be proved to be contrary to
the Public interest.

This subject has had a full airing. The laws of this country are
made by Congress and it is high time that secrecy-minded Federal
officials are given a reminder of that fact. You have been challenged
with the claim that the departinent and agency officials can best decide
what the country should know and what it should not be told. Now
is the time for Congress to refute that claim by rebuffing pressures
from selfish interests and making a law for the public good.

If you will meet this challenge, you will have the support and the
gratitude of the grassroots press of America.

Thank you very much for hearing this plea.

Mr. Moss. Thank you very much.

Mr. Griffin?

Mr. Grrrrin. I have no questions, Mr. Chairman,

Mr. Moss. Mr. Macdonald.

Mr. Macponarn. Ihave no questions, Mr, Chairman.

Mr. Moss. Mr. Rumsfeld.

Mr. Rumsrern, I have no (iuestions, Mr, Chairman.

Mr, Moss. Weseem to be plagued by rollealls.

I want to assure you that we are going to listen very carefully and
we are going to weigh the evidence, and I hope that we pass the bill,
and I hope we pass it this year. I again thank you for your appear-
ance here and your associntion for its support of the legislation.

Thank you. * ,

Mr. Porrer. Thank you very much, Mr. Chairman.

Mr. Moss. We will recess until 3 p.m.

(There was a short recess.)

STATEMENT OF JOHN A. McCART, OPERATIONS DIRECTOR,
GOVERNMENT EMPLOYEES’ COUNCIL, AFL-CIO

Mr. McCarr. Mr. Chairman and members of the subcommittee, I
am John A. McCart, Operations Director of the Government Em-
ployees’ Council, an organization comprised of 80 AFL~CIQ unions
represent.in% employees in the wage board, classified, and postal
services of the Federal Government. L | .

We subscribe to the basic purpose of the bill under consideration
today—providing the ?i"ibﬁé with the maximum information possible
about. the operatiois of their National Government. Attainment of
this objective is essential if citizens are to make intelligent decisions
about the degree of efficiency of Government activities, ,

The first section of the bill enuncintes this principle, outlines the
steps to be taken by Federal agencies in disclosing such information,
and the means availableé to tlie public to insure accesa to the informa-
tion preseribed by the bill, n | o

Following this general statement, H.R. 5012 then lists eight ex-
ceptions to the generil dicelosire nrinci?\le. As the representative of
unions and individuals employed by the Federal Government, the
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counci] is concerned about two of these classes of records not subject
to the full disclosure requirement. . ,

Exception (2) deals with matters “related solely to the internal
personnel rules and practices of any agency.” ' ‘

We find difficulty in understanding the justification for authorizin
Federal installations to_refuse disclosure of their basic personne
policies 1:ipon request. We believe policies governing promotions,
training, discipline, processing grievances, appeals, labor-management
cooperation, job classification, wage rates, and similar personnel mat-
ters should be supplied when requested. 'The only possible exception
would occur when national security is involved.

The current situation evidences a lack of consistency. For example,.
the Federal Personnel Manual, containing the personnel laws, policies,
rules, and regulations governing Federal civil service, may be pur-
chased through the Government Printing Office throuﬁh subscrip-
tion. Similarly, the Postal Manual, which includes that Depart-
ment’s personnel program can be obtained at the Government Printing
Office. Standards developed by the Civil Service Commission for
classifgmg Federal white-collar positions can be secured in the book-
store at GPO when they are in xi‘gint.

But the situation in other Federal agencies differs markedly. A
request for one or more copies of a department’s personnel manual or
even chapters of it may elicit several types of responses. When the
entire manual is asked for, the answer is usually that the agency does
not maintain extra copies for general distribution. When asked wh
this is so, the most frequent reply is that there are insufficient funds
ior printing such materia.

opies of particular sections of personnel volumes can be obtained
without as much difficulty. But when the request exceeds one or two-
copies, the “supply is exhausted” and “no funds for printing” re-
sponses are common. If the indvidual seeking the information offers
to purchase the document involved, he is advised that the agency
isnot authorized to sell the material.

For these reasons, the council believes that official personnel policies.
should not be excluded from the disclosure requirement applicable un-
der the general provisions of the bill.

There is one other comment pertinent to the language in exception
(2). The term “personnel practices” seems somewhat indefinite.  Qur
view is that a practice can represent an application of policy to par-
ticular individuals or situations, or a custom which has evolved inde-

pendently of agency policy. Assuming this interpretation accurate,
the exception descri[‘)’esgn I%.R. 5012 lucﬁs the specificity usually found
in such measures. .

Exception (68) presents a somewhat different problem. We feel
Astron%y that an individual employee’s personal files should not be
open to public scrutiny. To do otherwise would represent a serious
invasion of privacy. :

But a question arises about the right of the employee to review his
own personnel record. Agencies generally follow a policy of per-
mitting employees to examine that portion of their personnel folders
not containing investigatory material pertaining to loyalty, security,
and qualifications. To our kmowledge, however, the individial does
not have access to this nonsecurity material as a matter of right.
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Moreover, he has no means of insuring that the papers appearing in
the official folder constitute the complete personnel file,

The same safeguard against public examination should be afforded
an employee with respect to his medical records. The ability of the
individual to review medical records affecting him is another matter.

In general, the council believes there must be some way for an em-
ployee to become aware of his medical file, particularly where his
physical or emotional status may result in adverse personnel action.

True, there are instances where competent medical judgment dictates
that an individual not learn all the details of his medical folder be-
cause it would be detrimental to the employee’s health. In such cases,
n qualified representative, including the person’s physician or attorney,
should have access to the information to protect the interests of his
patient or client.

In summary, the public should have full access to the personnel
policies of Federal activities, subject only to limitations of national
security. Personnel and medical files should not be available to the
public. But employees should be able to review their own personnel
and medical folders consistent with security and the individual’s well-
being. Where medical information is withheld because of its detri-
mental effect on the employee, his representative should be permitted
to examine the information.

Mr, Chairman, we appreciate the subcommittee’s review of this im-
portant phase of the Government-citizen relationship and the oppor-
tunity to emphasize the legitimate interest of Federal employees in
the pending bill.

r. Moss. I am going to ask the remaining witnesses to submit their
statements for the record. The record at this point will receive several
additional statements which have been filed with the subcommittee
and they will be included as part of the record. The subcommittee
will now adjourn. We will hold the record open the balance of this

week,
(Whereupon, the hearing in the above-entitled matter was ad-

~ journed at 3:20 p.m.)
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Letters and Statements in Suppoi't of Federal Public Records
Law Legislation Submitted for the Record

MEMBERS OF CONGRESS

STATEMENT oF HoON, Epwanrp V. LoNg, A U.S, SENATOR FROM THE STATE OF
M1880URI

Mr. Chairman, your bill, H.R, 5012, is to be commended as is your entire
undertaking, 1 have long been interested in this subject, and during the last
session of Congress, as chairman of the Senate Subcommittee on Administrative
Practice and Procedure, I was fortunate in having an opportunity to try and do
something about undue secrecy in Government. v

Since the original introduction of the freedom of information bill in the Senate,
instances of spurious withholding of information by Government agencies have
reemphasized this important problem, Free institutions are in danger of col-
lapse without the Informed criticism of an electorute, 'The people only control
their Government so long as they have a voice in its decisions; and if this voice
is to be meaningful and constructive, the people must have a way of informing
themselves of governmental activity. The two go hand in hand.

It was gratifying that 8. 1606 of the 88th Congress successfully passed the
Senate. It was an important first step; but only a first step. Because of this
fact, it is imperative that the similar objectives and mutual cooperation continue
between our respective subcommittees, The support and assistance of the Senate
subcommittee shall continue until the ldea of the free flow of information is nrade
part of the law of the land.

Action of these measures may not be too far off. There is growing public
indignation and frustration over the wrongful withholding of Government
records, One proof that this situation exists, is the large number of Senators
and Congressmen that have alreudy pledged their support for this legislation,
Fully 21 Senators cosponsored 8. 1160, the current Senate freedom of informa-
tion bill, They include the Honorable Senators Anderson, Bartlett, Bayh, Boggs,
Burdick, Case, Dirksen, Ervin, Fong, Hart, Metculf, Morse, Moss, Nelson, Neu-
berger, Proxmire, Ribicoff, Smathers, Symington, Tydings, and Yarborough.
In addition, I understand that 15 of your colleagues, Mr, Chairman, have intro-
duced legislation touching on this same subject.

A few wards should he said about our program in the Senate. 8. 1160, of
course, amends section 8 of the Administrative Procedure Act, A separate hill,
8. 1336, has been Introduced by Senator Dirksen and me, This bill is a complete
reviston of the entire act. The provisions of section 3 of 8. 1336 are identleal
with those of 8. 1160, Additionally, section 8 is controlled by other sections
of the act in that it is the only section which applies to the whole Federal Gov-
ernment rather than to administrative agencies exclusively ; and section 8 also
borrows its definitions from the more complete text, We have announced hear-
ings in the Senate on the entire revision on May 12, 13, and 14. This session, it
will be fortunnte, Mr. Chairman, to have the benefit of your studies, and we
are optitnistic that through our combined efforts this legislation will be passed
in the very near future, L o

The records of the House of Representatives are replete with instances of -
your fine work in_the freedom of information field, Mr. Chairnian, and there is
little that T can add that will embellish the record of those years of imiportant
public s?n"lw. It is known that the work which you have done and are now
doing will add immeasurably to the fund of knowledge which exists on access

‘by the public to Government information, It was never the intention to thrust

upon any Governiment agency a poorly drawn public information policy. The
Senate has exhaustively studied every comment and criticlsm which came to its
attention. However, your informed judgments are most welcome and will surely
ald in fetreting out any deficlencles which may still exist in the texts of the

.

varfous proposals,
' 165
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STATEMENT oF HoN. SaM J. ERVIN, JB, A U.S. SENATOR FROM THE STATE oF
NorRTH CAROLINA

Mr, Chairman, the Federal Government can no longer afford to operate without
the guideline of an effective Federal bublic records law such as this subcommittee
is considering, And in the face of an Increasingly more complex and enlarging
Federal Government, the American ple can no longer afford to be without
the healthy countervailing force which is set in motion by a policy of free-flowing
of Government information,

Yet, despite the fact that the spounsorship for these measures represents all
sections of the country, the proposals Introcsuced In the last several Congresses
to achieve this end have met considerable opposition. The sponsors have, in
my opinion, made every effort to accommodate the agencles and departments.

House and Senate measures, The eight exceptions to disclosure allow ample
authorltf for the executive branch to limit availability of materials relating to
(1) national defense or foreign policy; (2) internal rules and practices; (8)
matters exempted from disclosure by statute; (4) confidential trade secrets
and commercial or financial information; (5) memorandums and letters dealing
with law or policy: (6) personnel and medical files; (7) Investigatory files for
ilnwlent'?rcmnent. and (8) reports regarding regulation or supervision of financinl
nstitutions, ‘

There is no validity therefore to the frequently heard argunient that these
proposals fmpinge on executive privilege for they would not affect the proper
exercise of authority of the President and department heads.

I have cosponsored similar legislation in the Senate for several Years, and
have found solid and widespread support for it, especially in my State. Hun-
dreds of letters have come in from newspaper editors and publishers, owners
of radio and television stations, businessmen and lawyers, and many other citi-
zens with no specinl interest beyond their determination that Government
officlals shall not deny, distort or delay Government information. In view of
the human element in public administration, there will always be some in-
stances of this type of withholding information, and no open-records law, how-
every carefully tailored, is going to cure every problem of this sort. Under
a government by law, however, what we can prevent is withholding which is
based on any loose statutory authority or which is done at an admintstrator’s
discretion in the absence of specific guldelines defining his dutles in this aren,

Officials ean find no refuge in the arguments that such a proposal would over-
burden them with paperwork, and would violate the privaey of those with whom
Government has dealings. A number of States have adopted the model Sigma
Delta Chi freedom of information law, which defines the public’s rieht to
know, and others have some form of inspection of records statutes, We are
fortunate that we have the henefit of State experfence with such laws for I
think all reports of this experience have shown that the public’s right to full
information about government is consistent with our democratic traditions,
If, indeed, this proposil might entail a bit more paperwork, require a little
more time on the part of our civil servants, I think the principle involved here
far outweighs these considerations, Certalnly, throughout the Federal bureatic-
racy which has enveloped our daily activities, time ana money 18 expended
every day to much less advantage than implementing the cltizen's vight to know.,

Much is being said these days about the press and its invasion of the privacy
of the individual, There are many knowledgenhle people who believe that the
scales are welghted fn favor of the press, and that an effective public records
law will bnt further the imbalance. But T do not agree with their premise,
This legislation should {ndeed help the newspaperman who' fs charged with
rerrﬁtl:ix’g out the news and conveying it to the publie through whatever medin he
works for, . ‘ . ‘ Gt e o

More imgnrtant, though, is the leveraye it will give the private litigant whose
‘case depends upon information in the hands of the Government, or the attorney
whose duty it is to be {nformed on certafn matters, or the businessman, who
must rely on agency decisions, or all the other millions of Americans who have
dealings with the Federal Government. ‘ ,

The value of the individual's privacy in our soclety can have menning only
as long as we have a free society, and we shall enjoy such a soclety only as
long as the Congress, the bress, and the public have complete access to informa-
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tion about the activities of the executive branch of our Federal Government,
Everything in our common law heritage and the history of our Constitution
demands that this be recognized as a ‘“right to know,"” endorsed by Congress,
that it not be a privilege granted at the passing whim of Government oficlials,
Fopr this reason, I support the purpose of H.R. 5012 and similar measures pending

before this subcommittee,

STATEMENT OF HON. FRANK B, Moss, A U.8, SENATOR FROM THE STATE OF UTAH

Mr. Chairman, please accept my sincere appreciation for allowing this state-
ment to be placed in the record., I firmly support H.R. 5012, the Federal public
records law sponsored by Representative Moss, of California, and others.

As you may know, I am cosponsoring similar legislation in the Senate.

Secrecy in Government can be a major tool of incompetence, corruption, and
tyranny, We are told that eternal vigilance is the price of liberty, This vigl-
lance is to no avall if Government bureaucrats are able to hide thelr operations

.and activities behind a wall of secrecy.

When the bureaucrat is allowed to interpret congressional action and twist
the meaning of past legislation to serve his own purpose in hiding facts which
deserve the light of day, then the people of this great land are thwarted in

-exercising properly corrective action at the polls.

Secrecy in Government operations at all levels of our soclety is not a new
problem, nor is it one which we will be able to eliminate through passage of
more clarifying legislation. DBut, I feel we must be continually vigilant in our

-efforts to give the people all information which they have a right to possess.

Secrecy protects the relatively few in Government who betray a trust, or fail
to measure up to the responsibilities given them,

The tendency to cover up for a slight error in judgment only makes it easter
to continue covering up for Inter and greater errors.

The vast expansion of the activities of the Federal Government in the last half
;:entury has given a new urgency to the efforts to protect the peoples’ right to.
{now,

In 1946, Congress amended the Administrative Procedures Aci to make more
information available to the public, only to have the exceptions included in the

. act perverted into an excuse by some bureaucrats and agencies to withhold every-

thing not chosen to be disclosed.
A few years ago, Congress tried again, by making it more clear that records

: should be made more avalilable to the public. This effort, too, proved futile. We
know from our own experience and the continuing complaints from constituents

that the amendments have had virtually no effect in increasing the availability

. of information to newsmen and the public,

Departments and agencies have simply resorted to other equally indefensible

. excuses for withholding their records.

The bill now before your subcommittee makes the best possible delineation

- of the different classifications of exempt information which an agency may with-

hold, Naturally, I will not support an individual or agency desiring informa-
tion on personnel records for other than investigations conducted by official
sources, nor will I support prying into records for political purposes. By the

‘same tokens, our national security cannot be jeopardized by forced release of

information which will compromise this country’s position militarily or inter-

nationally.
Determined resistance to the clearly expressed will of Congress has forced us

to bring more pressure to make a reality the right of the people to know what

their Government is doing.
This bill now before the subcommittee, and the bill which I am cosponsoring,

will remove the umbrella under which bureaucrats may hide.

The bill enforces the right of access to Government information by providing
actlon through the courts, to force production of agency records requested by a
citizen, Thiy provision gives an opportunity to correct erroneous intérpreta-

tions and applications of the statute which may be applled by the individual in
- Government service,

It will also provide a forum in which the validity of the claim of “executive

privilege” can be challenged and its limits defined,

We must stimulate compliance with congressional directives by passage of this
bill, so the people may know what their Government is doing and will then be
able to judge and police its performance far more ¢ffectively. ‘

Thank you, again, for allowing my remarks to be submitted for the record

being made by the subcommittee.
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LETTER FrOM HON. B, L. BARTLETT, A U.8, SENATOR FROM THE STATE OF ALASKA

U.S, SENATE,
COMMITTEE ON APPROPRIATIONS,
‘ April 1, 1965,
Hon, Joun B, Moss,
Ohairman, Sulcommitice on QGovernment Information and Foreign Oporations,
House of Representatives, Washingion, D.0.

DeEAR MR. Moss: Let me congratulate you and your subcommittee for carry-
ing on the struggle for an adequate Federal statute to insure freedom of infor-
mation for all citizens in their dealings with the Government. This is a struggle
which has gone on for long and in recent years leadership has been given by you,
Senators Tom Hennings and John Carroll and for this we are in your debt.

You are now holding hearings on H.R. 5012, a bill whose companion measure
is 8. 16066 in the Senate. It s similar to 8. 1160 of the last session of the Congress,
I was a cospousor of this bill in the 88th Congress and I am again a cosponsor in
the 89th Congress. I should like to give the subcommittee some comments on
the proposal which is now before it.

The Government is a servant of the people. It was designed as such by our
Founding Fathers and every generation of Americans has treasured this prin-
ciple. 'We do not serve the Government, the Government serves us, It is fme
portant that the people know what thelr Government is doing and In a free
country such as ours the people should have this information available to them
as a matter of right, not as a matter of privilege,

The struggle of the Congress to see that the public and its elected representa-
tives have free and full access to the actions of their Government is as old as the
republic itself. Al too often this intent has been evaded by bureaucracy anxious
to hide its errors or to avoid awkward inquirles, Whatever laws the Congress
has passed to Insure free access have been given such limited interpretation by
Government agencies so as to often render these laws almost useless,

It is this history which emphasizes the importance of sceing to it that what-
ever law you recommend to insure freedom of information, it should be as clear,
as direct, as forceful, as slm{)le and as understandable as possible, 1t Is, of
course, easy to say this and difficult to write such a law. I commend your sub-
committee, however, for making the effort.

Let the subcommittee muake it clear that access to information is the ordi-
nary ; that denial is the extraordinary.

Let the subcommittee make clear that it {s not for the citizens to explain his
interest in having the information ; it is instead for the Federal agency to explain
its denial of the citizen’s request.

Let us put the onus of proof on the agency, not on the citizen,

My best wishes to the subcommittee and its lmportant work.

Sincerely yours, B.LB
, L. BARTLETT.

STATEMENT OF HON. LEE METOALF, A U.S. SENATOR FROM THE STATE OF MONTANA

It 1s a pleasure to support H.R. 5012 and related bills which are similar to a
bill which I sponsored to establish a Federal public records law.

The Federal Government has much to learn from the State governments about
access to publie informdtion, Let me illustrate with some of the access-to-
information statutes in the State of Montana. where the entire spectrum of
public decisionmaking—from axency files to legislative proceedings—is as open
as Montana's wide-open spices. ‘

Oue of our statutes (sec. 08-1001-4), Revised Codes of Montana, 1047, Anno-
tated) states that “every citizen has a right to inspect and take a copy of any
public writing of this State except as otherwise expressly provided by statute.”
This is not an enpty statute, for the next paragraph (93-1001-4) spells out how
the pt‘l:;)lc official must produce certified copies of public records demanded by
any citizen, o } . ) ‘

Xnother section (69-512) states that “public records and other matters in the
office of any officer are at all times during office hours, open to the inspection of
any person.” Only two exceptions to this statute are glven—cases of attachment
in possession of the clerk of court before filing of a return of service, and child
adoption files. In each of these exceptions, access to the records still is possible
under certain conditions.

ToNTITE T T




I pn = o |

FEDERAL PUBLIC RECORDS LAW 169

Montana leads most States in the types of proceedings which are declared open
to newspaper reporters. While some States limit reporting of meetings, Mon-
tana permits fair and true reporting of legislative judiclal and “other public
official proceedings” (Rev, Codes of Mout,, Ann,, 1047, sec, 94-2807). .

Wo can learn some lessons from the experience of a State with open access

laws.
The first lesson is that these and other liberal access statutes, do not hinder
the efclent operation of government. As a former Montana Supreme Court
Justice, I can say that rarely has the administration of justice been hampered
by these access statutes. In fact, Montanans are well informed about their
State government, Through the efforts of the wire services, newspapers, and
radio and televiston, all of our citizens—living in the largest inland State in the
Union—can be immediately informed about the workings of their legislature,
courts, numerous State boards, public meetings, hearings, and other State and
local matters, ‘

The second lesson we can learn from Montana is that democracy is helped,
not hindered, by open access laws, I ean declare without reservation that
Montana is one of the most politically viable States in the Union. There are
no “safe” districts in Montuna, There are no party machines in Montana. This
is due, largely I helieve, to Montana's relatively well-informed citizens who
cannot be fooled by backstage politienl string pulling. Surely, there are abuses
of the public trust; certainly, I do not always agree with the actions taken and
decisions made by some State offiefals, But I am always comforted by the fact
that these abuses, actions, and decislons—and facts surrounding them—are
generally known to the majority of Montana's electorate who may then act to
correct the mistakes,

I only wish that Montanans had the same access to records of their Federal
Government as they do of thelr State government., This leads me to the third
lesson that we can learn from Montana’s experience. In my State there Is little
distrusts of the State government, There is always eriticlsm—most of it intelli-
gent and knowledgeahle—hut there s little, if any, evnicism, When the citizen
becomes separated from his government and its activities, a sense of distrist
develops. I am convinced that much of the anti-Federal reaction in the West
comes partly from some citizens of good will who have experienced arbitrar
and unexplained actions by Federal officlals in the State—actions from whic
the citizens felt they have had no reconrse. Far the gond of our Repnblie and
to rekindle a sense of participation in our Federal Government. I belfeve an fm-
portant step wonld be the passage of a Federal public records law. With this
legislation, it would be possible for the cltizen to take recourse agninst arbitrary
administrative decisions. He conld demand and rveceive fnformation on decisions
made at the Federal level. With this information he conld more adequately
challenge arbitrary burenucratic acts, If he is denied information, he can seek
a judicial judgment with the Federal agency carrying the burden of proof. In
this process, the privacy of the individual records In the Government can be
protected while the information concerning bureaucratic mistakes will he opened.
The result, I helieve, will he a henlthier confidence in the Federal Government.
The result, then, {a a mnore efficlent Federal Government, ‘

H.R, 5012, and my companion b1l which I cosponsored in the Senate, would
make Information in Federal Government agencles more readily avallable and
w?t\ll]lg ls:lharply define the purposes for which fnformation may be legitimately
withheld. ‘

Let me illustrate this with one example. It took the House Government In-
formation Subcomniittée 4 years to force the Burenu of Land Manngement to
make public the reports by BLM engineers on the value of publie lands for which
apg»l;lca‘tlons had been filed, At first glance this may seem to be a small matter,
but those of us from the fast-growing West recognize the hmportance of the public
lands held in stewardship by the Federal Governinent, In Montana, 80 percent
of the State's land is federally controlled. In other Western States the per-
centnge Is also high, As the pressure-for settling these publie lands has in-
creased in recent years, there have been complalits about Bureau of Lund' Man-
agement decisions on applications for private use of the land, Only by Hinking
avallable the records of the Bureau's actions could the complaints he stlenced.
But for a nuriiber of years the basic documents showing land examiner's valua-
tlons of parcels of public lands weére withheld from the publie. Today, those
reports are public records, and there is more public confidence in the Bureau
of Land Management decisions on these applications,

45-913— A% —nt, 1——12
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But this subcommittee cannot alone break the curtain of secrecy and with-
holding. It can only handle specific cases over a long period of time. A Federal
gubllc records law is necessary to counteract the massive, agency-by-agency with-

olding, Such a law will make it unprofitable for agencles to withhold when in
doubt. With the threat of a judicial judgment, many routine records will be
available, and many others will be open with far less effort than it takes today.

The great strength of democracy in Montana is that it does not operate behind
closed doors. Access to State records is not enough, We have delegated to
Federal agencies authority to spend billions of dollars each year. The work of
Federal regulatory agencles affects consumers' expenditures of billions more
for light, heat, transportation, communications, securities, and in trade. To
assure prudent expenditure of Federal funds and to guarantee fair rates for
consumers, we must supervise the work of our public servants on the Federal
level. Supervision must be based on knowledge. A press release is not enough.
The records kept by our public agencies must be public records. The orders and
rules, opinions, and decisions of our regulatory agencles are public business.
And public records they should be,

I urge quick passage of H.R. 5012 so that the Senate may conslder its com-

panion bill promptly.

STATEMENT oF HON, THOMAS I, ASHILEY, A REPRESENTATIVE IN CONGRESS FROM THE
STATE oF OHIO

For the record, Mr. Chairman, I would like to say that I originally had in-
tended to appear before the Subcommittee on Government Information and For-
eign Operations to testify in favor of the so-called freedom of information
legislation. At the time I was scheduled to make my presentation, however, I was
attending an International Maritime Conference in London at the request of the
State Department.

Nevertheless, I wish to briefly state my support for this legislation to clarify
and protect the right of the public to Government information. The issue which
ILR. 5012, which I have cosponsored, seeks to resolve is where Government secrecy
engs and rxl)ubllc accountability begins, of finding the right combination of freedom
and security.

Many States have a public records statute which gives the citizen a right to
inspect public records, and specifies the only information which officials can svith-
hold. The Federal Government. unfortunately, has no such public records statute,
and in recent years officials in the executive departments and agencies have ap-
peared confused as to what authority they have either to give or withhold infor-
mation. Contrary to the intent of Congress, they frequently rely on a section of
the Administrative Procedure Act to withhold information from the Congress, the
press, and the public.

The qualifications of section 3 of the Administrative Procedure Act have en-
abled agencies to assert the power to withhold practically all the information they
do not see fit to disclose. Investigations by this subcommittee show that that sec-
tion of the law, meant to be a disclosure statute, has been repeatedly used as a
shield of secrecy.

The legislation now being considered is in essence nothing more than a house-
keeping measure to clarify existing law and to put a brake to a growing penchant
for secrecy among Government officials. It would eliminate many of the vague
phrases in the present statute, set up workable standards for making records open
to public inspection, eliminate the test of who has the right to different informa-
tion and give a remedy in court to any aggrieved person, with the burden of prov-
ing the legitimacy of withholding on the agency. To protect information which
should be kept secret, the measure makes exceptions for matter exempted from
disclosure by statute, state and military secrets and matter relating to national
defense, and matters relating solely to internal personnel rules and practices.
Material specifically covered by executive privilege would not be affected by the

bill,

STATEMENT OF HON. Ep EpMONDSON, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF ORLAHOMA

I want to commend Mr, Moss for his long and fruittul record of interest in
the principle of freedom of information, and in this bill to establish a meaningful
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Federal public records law, which it is my privilege to join him in sponsoring
in the House of Representatives,

Of all the constitutional guarantees which protect the American people, per-
haps the most fundamental is the guarantee of a free press—and with it the
guarantee of full reporting of the Government and its function,

There has been a problem in protecting the public's right to know what the
Federal departments and agencies are doing, and it is my strong feeling that
Mr. Moss’ bill provides an effective solution to the problem by placing the burden
of proof in the courts that information should be withheld upon the agency which
wants to withhold it. This bill takes away the agency’s right to decide what is
and what is not the public's business, a right which has sometimes been abused.

This bill reinforces the American people’s guarantee to a free press and a free
flow of information from the Government, and it i8 my sincere hope that it wins

early congressional approval,

LETTER FroM HoN, WRIGHT PATMAN, A REPRESENTATIVE IN CONGRESS FROM THE
STATE oF TEXAS

Hon. JouN B, Moss,
Chairman, Government Information Subcommitteo,
Rayburn House Office Building.

DEAR JoHN: All of us owe you a debt of gratitude for your 10-year effort to
remove the barriers to a free flow of Government information. In particular,
I recall, with the greatest admiration, the successful fight you waged in 1038 to
make available to the public applications for tax exemption.

As you well know, the area of tax-exempt foundations is one of the areas that
truly needs full disclosure. This is supported not only by your work but also by
investigations conducted by the House Small Business Committee, which has,
since 1902, been engaged in a factfinding study of the impact of privately con-
trolled, tax-exempt foundations on the Nation's economy—dealing, in part, with
foundation-controlled enterprises in competition with taxpaying businessmen. .
Durlng the course of our study, I have urged the Treasury Department to make
available to the public all information on tax-exempt foundations, We have been
able to get some reforms in this area, and certain information that was formerly
classified as confidential is now available to the public,

For example, foundations owning 10 percent or more stock in a corporation are
required to attach a list to tax return form 990-A showing (1) the name of the
corporation, (2) the number of shares of each type of stock owned (including
information indicating whether the stock is voting or nonvoting), and (8) the
value of the stock as recorded in the foundation’s books. Until 1062, the Treas-
ury Department followed a policy of nondisclosure of such information. Since
then, such ownership of corporate stock by tax-exempt foundations has been made
availnble to the publie. In addition, the Treasury has amended its regulations
to permit the public to obtain photocoples of portions of foundation tax returns
which were not previously available to the public,

However, there is still one area of information which certain Treasury bureau-
crats want to hide from public view. That area deals with the names and ad-
dresses of donors and the amounts they contribute to foundations. Yet, those
officials well know that any number of foundations voluntarily place such in-
formation in the portions of their tax returns that are open to public inspection.

Under present Treasury regulations, a foundation's tax return is divided into
two parts, One part is known as the “public portion” and the other section is
termed the “private portion,” The public portion is open to inspection at the

district offices of the Internal Revenue Service and Washington, D.C. The naines

and addresses of the donors and the amounts contributed by them is the only
information that does not appear in the public portion. Bxcept for this, the
pblie and private portions of a foundation’s tax returns are identical,

The names and addreses of donors and their contributions are omitted from
the public portion be¢ause the Internal Revenue Service maintains that such dis-
closure is prohibited by law. There is considerable inconsistency in the Internal
Revenue Service reasoning. = On the one hand, the Internal Revenue Service says
that, based on its interpretation of the law, names and addresses of donors and
the amounts they contribute cannot be made available to the public. But, on
the other hand, the same Internal Revenue Service officinls testified at our hear-
ings last year that such information is definitely open to public inspection if a
forndation records it in the public portion of its tax return. Yet, the present

Y
{
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law does not say-that such information is public if it is recorded in the public

portion of a tax return,
There is no earthly reason why there should not be full disclosure to the pub-
lic—that is, the names and addresses of donors and the amounts of their con-

tributions should be open to public inspection, The public is entitled to know
who is supporting the foundations. If there is any hanky-panky going on, the
public would thus he informed as to who is carrying it on. If, for example,
“hot” money is finding its way into tax-exempt foundations, certainly the public
should know about it. By making it mandatory that the public be informed,
potential hanky-panky may be avoided.

Public disclosure of donor-information can serve as a restraint upon unfair,
self-dealing practices. Douglas Dillon, former Secretary of the Treasury, ad-
mitted before our subcommittee last July that a foundation can be a source of
unfair competition arising from active use of foundation assets by donors or
trustees for private business ends. The Secretary agreed that a foundation
could be used as a device for engaging in varlous trade practices which might
be in violation of certain statutes administered by the Federal Trade Commission
or the Antitrust Division. Contributions received from persons or organizations
that supply goods or services to a company interlocked with a foundation, or
contributions received from persons or organizations that buy goods or services
from a company interlocked with the foundation constitute one of the areas of
possible violation of such statutes. The Secretary agreed that this is one of
the problem areas that should be considered in drafting legislation which would
prohibit self-dealing, _

Mortimer M, Caplin, former Commissioner of the Internal Revenue Service,
is well aware of the problems involved in barring the publie from donor informa-
tion. Mr. Caplin testified that “there should be the greatest of disclosure by
foundations to the public. Exemption is an extremely preferred status under
our tax system.” He also suggested that there should be a careful examination
of that portion of the law which permits contributions from one foundation to
another, and from that foundation to another foundatton,

The late President Kennedy had assured me that he favored public inspection
of all information contained in foundation tax returns. But, unfortunately,
certain Treasury officials now consider that the public, which pays thelr salaries
and subsidizes foundations, is not worthy of learning the names and addresses
of donors and the amounts they contribute to foundations.

Those officlals have apparently even managed to sell Secretary Dillon on the
desirability of concealing these vital facts from the publie, During the course
of onr hearings of last July, Secretary Dillon agreed that the names and addresses
of donors to & foundation should be open to public inapection. However, at a
later date, when the Secretary reviewed the transcript, he completely changed
his earller answer by stating: “I think it quite proper that the names and ad-
dresses of the original creators of a foundation should be made public at the time
the foundatinn receives its tax exemption.” At the same hearing, Secretary
Dillon agreed that all matters relating to the granting or denial of tax exemp-
tion as well as revocations and penaltigs should be made public. However,
subrequently when the Secretary reviewed the transcript, he qualified his earlier

-answer by sdying: “I would not object to public disclosure with respect to a
foundation's application for exempt status or the statutory grounds upon which
& foundation’s exemption was revoked. Of course, I do not think that it would.
&e v‘vlt::l(;. ﬁro:&:tr‘u,os;gmn viewpoint, to open internal memorandums and reports

Public inspection,” v . , :

The position of those officials is somewhat ridiculous when you consider that
anyone can pick tip a newspaper any day of the week and find a story stating
that Mr. Donald Dill Pickle 11T has proudly contributed $100,000 to the Founda-
tion for the Preservation of Dill Pickles, Hence, the name of the donor and the

reciplent of the gift are proudly displayed for all to see,. ,

. And, let us suppore that the Foundation for the Preservation of Dill Pickles
contributed to the Foundation for the Preservation of Sweet Pickles, Under
the law, the Foundation for the Preservation of Dill Pickles is required to st
on {ts tax return the amount contributed and the name and address of the
reciplent, which, in this case, woild be the Foundation for the Preservation of
8weet Pickles, Since sich ipformation is open to public inspection at the Inter-
nal Revenue Service offices, there 18 no gecret about the fact that the Founda-
tion for the Preservation O&Sv{egt Pickles recelved a gift from the Foundation
for the Preservation of Dill. Pickles. . | v P

.
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In addition, the tradé publication of the tax-exempt foundations, Foundation
News, which is published bimonthly by the Foundation Library Center of New
York Clty, records’in each {ssne the names of numerous donors making gifts of
$10,000 or more, as well as the names of the recipients and the amounts received.
Thus, there is nothing secret about the donors listed in Foundation News, .

As a matter of fact, only 1 foundation—out of almost 600 under study—
has complained to us about the fact that names of its donors and the amounts
they contributed were. made public, That foundation is the American Enter-
prise Institute for Public Policy Research, Washington, D.0., which asked us to
withhold such information from the press. My answer was “No.,” This foun.
dation seems to be particularly concerned about our making public its donors
for fiscal year ending June 80, 1064, and has thus far failed to furnish us a copy
of its form 990-A tax return for that year. '

There is no doubt but that, in a democratic soclety, secrecy can be destructive
to the whole body politic. Secrecy in tax-exempt foundations—which are_
given their special privilege by the representatives of the American people in
the Congress of the United States—is altogether out of tune. It is the public
that pays for foundation tax exemption. Every single tax exemption creates -
.an additional burden for those who do have to pay taxes, - Therefore, in my view,
the American people are entitlel to complete—I wish to emphasize that word
“complete”—information regarding the operations of tax-exempt foundations.

I belleve in freedom of information. But I believe that public information
ly to the government in power and to all branches of it, but to

ax-exempt foundations which are given extraor-

Hlege of exemption from taxation
sgponsibility to let the people
am not asking too much
dations. The source of
helleve the American

extends no
those instrumdntalities such

dinary privileges in oup.sotfety.
bears with it a gregi~Fesponsibility. It
know who gives w r what. Hence, I think tha

nformation regarding tax-exempt foun
8 dnd public.

for freedom o
people ought to know, because theyl are pay
books. S

their funds ip7of great interest to the-pres:

Sra’ oRESS FROM
I appreciate fews to the subcommittee, not enly
becayy ntroduced by me but/also because
I have a deep, pérsonal if know. ThAt interést is
member of this subeoni-

mittee -of informa-
tion, pr s e this subcom-
mittee, e . " S
I addreas you as a paptisan—yot in\the poXticgl/sense but ip'the moral sense.
Access to Government infarmation is\not arhiskue based o} political partiés;
it is based oh a concept of goveérnment, By conviction, apd by virtue of many
e fighting for the people’s right to know, ¥am strongly partisan

ears experién ‘
n favor of the Federal public records law which wopld be established by the

bills before this subcosgmittee. A ‘
I am surprised—and u~little saddened—at the-tpposition which has developed
to a Federal public records Thw:—I-nete-tliat a number of the Natton’s major
civic and professional organizations support the proposal, but I-also note ‘that
nearly all of the departments and agencies of the Fedéral Government tdke:the
opposite side, They are strongly opposed to a Federal public records law as set
forth in the bills hefore this subcommittee, These bills are not an offhand
development ; they até the result of many years work by this subcommittee; by
lts_eounte;{mrt in the Senate,"by dedicated newsmen“and by many Federal
Government officials, ‘I  had “thought that, over the: yeatrs, there might bé'a -
change of heart by those séerecy-mindéd bureauerats who contended that they— -
and they alone—knew what ifnifgimation ig good for the ‘Amerfcan people. - I'am
afraid that i3 not the cdse. - 'Wheén legisiation similar'to the bills-before you was
considered by the Senate, that body took into account complaints by Federal
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officials that certain categorles of Government information must not be released.
Each valid complaint was answered, I belleve, by the legislation passed by the
Senate and introduced in the House by myself and a number of my colleagues,
But still the proposed Federal Public Records Law is not weak enough for most
Federal degurtments and agencies. Yesterday you heard witnesses seriously
urge that the proposed Federal publiec records law be weakened further; today
I would like to discuss some of those suggestions for a weaker law,

This Suhcommittee was urged to disapprove legislation which would make
the records of the Federal Government ‘“promptly available to any person.”
Instead, witnesses snid, the present law should be left as it Is—information need
be made available only to “persons properly and directly concerned.,” What a
misused proviston of law this has been over the years. A Government employee
decides whether a citizen, petitioning the Government, has a proper right to
information. We heard just such.an argument in the very first hearings held
by this subcommittee in 1955. We heard the Civil Service Commission Chairman
argue that he would disclose the names and salaries of Government employees
only to a “legitimate” reported who wanted the information for a “reasonable”
purpose. And why did he arrogate unto himself the power to determine the
legitimacy of a request for Government information? He testified, in explana-
tion, that “we do not want to wash our dirty linen in public.”

Government information should be available to “any person” for a very good
reason—it is the character of the information that determines its availability,
not the character of the person requesting it. The Governme::t—and its em-
ployees—have no right to discriminate between citizens who sevk the facts of
Government, If the particular item of information 1s of the type which must be
kept within the official Government family—and that includes the Congress—
it should be withheld from all the public. It should not be made available to
the favored few as the present 1aw permits.

One witness before this subcommittee used, as an example of the type of in-
formation which would be disclosed under the proposed Federal public records
law, the studies heing prepared for Congress in connection with the coin shortage,
The General Counsel of the Treasury Department said that misuse of the study—
which, he contended, they would be forced to disclose—would lead to hoarding
of coins and profit by speculators.

The Treasury Department could not be further from the fact. I speak not only
as an author of the bills which the Department criticized but also as chairman
of another subcommittee of the House Government Operations Committee which
has just issued a report on the coin shortage problems, Certainly a communica-
tion between the Treasury Department and the Congress on the policy problems
of the coin shortage shotild be protected from premature disclosure, And it would
be protected by a provision of the legislation which protects interagency messages
on matters of policy. Just as certainly, the Treasury Department would have
the necessary power under the proposed law to protect other information which
has, in the past, permitted coin speculators to gain an unfair advantage. The
report by my subcommittee urged, for instance, that the Treasury Deépartment
halt the publication of monthly reports on coin production in the Nation's two
mints. These reports have been used by speculators to gnin knowledge of when
to hoard coins produced in small amounts during any 1 month. Following my
subcommittea’s suggestion, the monthly coin production reports were abolished
and the Treasury Department could take exactly the same action under the pro-
posed Federal public records law. One provision of the proposed legislation ex-
empts from disclosure “conditlons reports prepared by * * * any agency respon-
sible for the * * * supervision of financial institutions.” Certainly, the reports
to which my subcommittee objected fall in this eategory. Thus, I do not belleve
the Treasury Department can use this example as valid grounds for opposing
a Federal publie records law. ‘

It has been my experience that the Federal agencies can always come p with
an excuse for secrecy. If the laws passed by Oongr’ess and signed by the Prest-
dent do not give them the power they seek, they fall back on their interpretation
of the Constitution. And the opponents of the proposed Federal public records
law are doing just that. They are arguing that such a law would be uncon-
stitutional—that the Congress does not have the power to tell the executive branch
of Government to open its files to the citizens of our Nation. This argument has
all the aspects of a ghost I thought we had laid to rest while I served on this sub-
committee. It is the dead 1ssue of “executive privilege” wrapped in a new wind-

Ing sheet.
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Time after time Federal officinls far down the administrative line from th¢
President raised the cry of “executive privilege” when faced with a demanc
to disclose the facts of Government, Time after time they held up their inter
pretation of the Constitution as a shield against public knowledge of their ac
tivities, They relied on their interpretation—not the Court's interpretation, nor
the laws spelling out the Constitution, They said that article II of the Constitu-
tion, granting the “executive power"” to the President and charging him to “takc
care that the laws be faithfully executed” gave the whole range of bureaucracy
the power to ignore the laws of the land. This claim of “‘executive privilege” was
cut back to size in 1962 when the President said he, and he alone, would decid(
gx each and every case whether such a privilege would be claimed against th

ongress, .

Now the issue is raised again by representatives of Federal Departments who
claim that Congress does. not have the power, under the Constitution, to enact
the proposed Federal public records law, What they are claiming, of course, is
that Congress does not have the authority to enact a publie records law which is
not acceptable to them, Certainly a public records law can be enacted, and it has
been—it is the weak provision under which the Federal agencies now determine
how much the public shall know about their operations, But just as certainly
the Congress has the avthority to enact a strong Federal public records law. In
fact, Congress has the duty to enact such a law.

The proposal before you is just such a measure, I urge upon you its approval.

STATEMENT OF HoON, SAM M. GIBBONS, A REPRESENTATIVE IN CONGRESS FroM
THE STATE OF FILORIDA :

Mr. Chairman, and members of the Subcommittee on Foreign Operations and
Government Information, I am pleased to have this opportunity to present my
views on the right of all Americans to know what their Government is doing and
legislation which has heen introduced to safeguard this cherished right. )

The “right to know” is one of the very bhasie of all American rights under the
Constitution of the United States. It is the cornerstone of our great democracy.
It must be preserved at all costs.

With the great growth of our Federal Government. and government at all
levels, for that matter, it is increasingly important that the right of all of our
citizens to have free access to certain informmation be not diminished, but en-
hanced. Not weakened, but improved.

I, along with several other of my colleagues, have introduced bills to require
every Federal agency to make all its records, with certain exceptions, readily
available to any interested citlzen of this country. If such an individual felt
he were heing denied access to Government information to which he felt justly
entitled under this legislation, he could go into a Federal district court and
force the appropriate Federal officials to produce the data or show sufficient
cause why they were deemed “privileged.”

Under the Administrative Procedure Act of 1947, Federal agencles were re-
quired to make official information available to the Congress and the Amerfean
people under certain conditions, -

Unhappily, the plain truth of the matter is that the act has alded the various
Federal departments and agencies to maintain a tight 1id of secrecy over records
which clearly should not be so labeled. The problem, I believe, arises from
wording in the 1047 act too vague for effective public access to exist.

I submit that the language in the present law which allows each agency to
withhold certain information and records at its own discretion, under the guise
of “secrecy in the public interest” must be changed. And changed during this
gession of the Congress, if. we are to preserve our precious heritage of the right
of the individual to be as well informed as he wishes to be on certain matters,

Presently, every last one of our various agencies and departments on the Fed-
eral level are allowed to set thelr own guidelines as far as determining just what
“gecrecy in the publie interest” means. In fact, what one agency determines as
fitting in that category may not be so judged by another agency, ‘

What we need 18 uniformity established by the Congress, which would tighten
up this clause in the Administrative Procedure Act to establish two objectives:
(1) clearly define where the security of the United States stops and the right of
every American to kmow what his Government is doing, and (2) provide an
effective judicial remedy in a Federnl district court for every U.8. citizen who
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feels that he has a leghthnate right to cortain Poderal recovds and information
and has been denied it )

Now, no one wantg to unduly hamper or restelet any Federal agency or any
Poderal ofliinl in the proper performance of thelr ofelnl vesponsibilitios, but on
the othier hand, let us all remember that what we ave talking abont fs part and
parcel of the great American Revolution of 17706,

This country did not fight the tyranny of a George I to have its citizens,
nearly 200 years later, be at the merey of a huge bureaucracy with no adequate
means with which to defend themselves. It has often been said that “knowledge
{s power” and particularly is this true with respect fo the individunl vorsus
the power of the state,

This right to know {8 one of the most fundamental of 11l those guarnnteed ns
by the Constitution and the Bill of Rights. What my bill, HLR, #2387, and the
others introduced at this session of the Congress by interested collengzues, would
do {8 place the burden of proof on the Federal ageney or department concerned
in cases of alleged deninl of information,

Accordingly, any Federal agency would have to prove its right to deny specifie
information and records in a Federal court, This would be a great fmprove-
ment, in my judgment, over the existing system wherehy all an ageney has to do
is to say, “Why, we cannot divulge this information, because it falis in the ‘secrecy
in the public interest,’ or ‘confidential for good cause found' categorios,”

While I am strongly in favor of this legislation and the principle which it
represents, at the snme time, I do not want to do anything which will jeopardive
the security or well-being of the United States. Clearly, we must draw a line
somewlhiere, and 1 would be the first to admit that unlimited aceess to each and
evéry governmental secret or plece of information would he both foolishly un-
renlistic and anarchical, No, we do not want that,

To safeguard this aren of national security, my bill would exempt from the
disclosure requirement the following obviously sensitive areas: Natlonnl defense
and foreign policy secrets spectfically protected by Ixecutive order: documents
relating to internal personnel rules and practices of an agency: information
sgeclﬂcally protected by other laws; privileged private commercial information
obtained from the public such as trade secrets; agency memorandums dealing
solely with matters of law or poliey ; personnel and medical files; files of law
enforcement agencies dealing with investigations, and reports of finuncial institu-
tions submitted to regulatory agencles,

The measures we are discussing today have been labeled “freedom of informa-
tion” legislation, What more appropriate designation could he found? A de-
mocracy will survive only as long as her people are free to determine for them-
selves her future course,

In the darkness of secrecy can only be found the seeds of tyranny and ultimate
disaster. The right to know, one of our most cherished possessions and one of
our most cherished inheritances from the Founding Fathers, can he further safe-
guarded by enactment of this legislation. I strongly urge such action by this
subcommittee and the full House Governnent Operations Committee,

STATEMENT OF HON, RIOIARD D, MCCARTILY, A REPRESENTATIVE IN CONGRESS FROM
i STATE OF NEW YORKR

Mr, Chairman, I am pleased to have this opportunity to comment in hehalf of
the proposed Federal publie records law.,

I think that my background-—I once was a reporter for a datly newspaper-—
givea me a basts for understanding the necessity for this legisintion.

Recause of the statutory vold in this area, I feel strongly that a Federal records
law s vitally needed—and I have fntroduced a bill (H.R. §020) similar to the
one sponsored. by my distinguished collengue, Cotigressman Moss,

It is a trafem that a democratie soclety earnot function withont an informed
citizenry, And an fiformed citizenry must rely on the Fedoral Government for
mtuch of the information it needs,

It also 1s obvions that disclosure of some kinds of information by the Federal
Governinent would be hariful to our socloty, o

It seems to me that the Congress should attempt to strike a reasonable balance
betwveen the public’s need to know what its Government is doing and the equally
importait need to maintain secrecy in some arens, o ‘

In 1y opinion, the proposed legislation—by establishing procedures for court
enforcement of the right to know, and by specifying eategories of inforination
that wonld be exempt from disclosure requiremenits—wonld meet this objective.
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Lerrer Mom HON, JACK Bpwands, A REPRESENTATIVE IN CONORESS
'RoM TR STATE OF ALABAMA

CoNARENB 0F THE UNITED STATES,
HOoUsE OF REPRESENTATIVES,
Washington, D.0., April 5, 1965,
Hon, Joun 19, Moss,
Chatrman, Forcign Operations and Government Information. Subcommitiee,
Committeo on Government Operations, House of Representatives.

DEAR CorLLEAquE: Thank you very much for your letter of April 1, inviting me
to appear before yonr subcommittee In support of my bill, ILR. 4739, having to do
with making avallable Federal publie records.

My bill is vory similar to other bills introduced on this same subject, the
primary difference being that the other bills provide that any “person” may
lave ficeess to certain records. My bill provides that any “cltizen” may have
access to certain records.

I urge the subcommittee to favorably report this bill using the word “citizen”
rather than the word “person” for obvious reasons, I am taking the liberty of
writing you since I will be out of town on April i,  Please make this letter a part

of the record,

Sincerel
¥ JAOK EpwarDs.

LeTTER FroM FloN. RosenrT 1), JONES, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF ALARAMA

Conaness oF THE UNITED STATES,
IIoUSE OF REPRESENTATIVES,
Washington, D.0., March 31, 1965,

Congressman JouN E. Moss, i
Uhatrman, Foreign Opcration and Government Information Subcommiitiee, House
of Reprosentatives.

DEAR Mi. CHAIRMAN: As you know, Congressman Jones is recovering from
major surgery at the Bethesda Naval Hospital, Although he is making the
normal anticipnted recovery following such an operation, it Is expected that
he will have n prolonged convalescence and, therefore, will not return to his
official dutles for several weeks, We are plensed with the manner in which
he has responded and are hopeful that he will be released from the hosplital
within the next 2 or 8 weeks.

In Congressman Jones' absence, I am taking the liberty of writing to you
regarding certain portions of H.R. 5012, now under considerntion y your
subcommittee. I belicve, and I am certain that Congressman Jones would be
in_complete agreement, that the following provisions do not strike a proper
balance between the interest of the public in obtaining informntion and the
interest of the Federal Government in the efficlent operation of its various
agencles, Obvlously, these suggested changes would not muterially alter the
purpose of the bill to which I subscribe,

1. FExemption No. () on page 8 exempts intra-agency or interagency memo-
randa or letters denling solely with matters of lnw or policy, Most legnl or
policy memorandn must of necessity deal to some extent with facts. Thus,
Inclusion of “solely” largely nullifies any practical effect of the exemption. I
belleve “solely”, as it appears in line 9, should be deleted, ‘

2, None of the present exemptions cover reports or investigations of aceldents
or other materinls pertinent to ltigntion which, if disclosed, could adversely
and unfairly affect the government's position fn lawanits, Where ltigation
Is concerned, there appears to be no reagon for treating a Government agency
differently from a private party in making pertinent information available,
The availability of such materials is already covered and should continue to
he covered by the rules of discovery, [t {4 suggosted, therefore, that number
“(8)" in line 14 on page 8 he changed to “(9)* and a 'new excention be insérted
which shall read as follows: “4 ¢ # matorials pertinent to litigation except to
the extent they would be avaflable under established rules of dlscovery in the
Federal courts.”

8. The remedy provided in subsecction (b) on page 2 for persons to whoii
disclosures have not heen made refers in line 10 to “* * * pocords or information
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fmproperly withheld,” Inclusion of the words “or Information” appears to
to be inconsistent with the rest of the subscction and creates ambiguity. It
s suggested that these words be deleted In the interest of clarity,

Any considerntion that you may give to any one or all of these suggested
changes in H.R, 8012 will be greatly appreciated.

With every good wish, T am

Sincerely,
Qeorar MiLsTEAD,

s ape——

StateMuENT oF HON. Cnartorre T REID, A REPRESENTATIVE IN CONGRESS FROM TiTE
StaTi oF ILLINOIS

Mr. Chatrman, I am indeed delighted that your subcommittee in giving consid-
eration to legislation dealing with the orderly disclosure of publie information
by Qovertiment agencles, and it is a pleasure to have an opportunity to present
this brief statement concerning H.R, G021, a bil} which I introduced in the House
of Representutives on February 17, 1065, to amend xection 161 of the Revized
Statutes with respect to the authority of Federal oficers and agencles to withhold
information and limit the avatlability of vecords,

Let me say at the outset that my purpose in sponsoring this legislation is not
to unduly shackle nny Government agency, improperly restrict its administrative
authority, or invade the constitutional privacy of any individunl. On the con-
trary, my bill would designate eight specitie catogories of Informntion which
should be protected from indiseriminate disclosure, Consldered in this Hght, it
is my belief that H.R, 0021 would facilitate rather than hinder any agency in
determining the proper poliey for the release of Publlc datn.  Although this bill
may not be the perfect panacea, I do believe it will go a long way toward allevi-
ating a rather perplexing problem,

The pubtic records debate is by no means a new one, but it seems to me that the
continuing growth of the Federal executive establishment glves the question 4 new
perapective. The trend toward blggcr government multiplies vather than dimin-
tshes the need for dirclosure and the necessity for supplying information to the
people.  Certainly no one can dispute the fact that aceess to publie records s vital
to the basile workings of the democratic process, for it Is only when the public
business is conducted openly, with certain exceptions, that there can bo freedom
of expression ana discussion of policy so vital to an honest nationnl consensus on
the insuen of the day. It in essentinl that free people be well Informed, and we
need only to look at some of our international neighhors to see the unhappy con-
sequences of the other alternative,

The need for & more definitive publie records lIaw has been apparent for a long
time. 'The Federal Register and Code of Federal Regulations created by the Con-
gress fn 1935, although most helpful, did not provide for detalled rules for the
fssuance of other forms of information or for regulations to assist agencles in
formulating such procedures. Recognising this, the Congress provided section 8
of the Administrative P'rocedure Act of 1046, reiatlng specifically to publie infor-
mation. But now we can see that the lunguage of this section was mueh too broad ;
and the Intent of Congress, which I belleve was then as it is now that Federal
agencies take the inftintive in fnformiig the publle, can be misconstrued and
misinterpreted so as to render the provision virtually ineffective. Since the ques-
tion here involves the intent of Congress, and If perchance the intent of Congress
as stated in section 3 Is ambiguous and, thevefore, subject to misinterpretation,
then it is our duty to spell out this intent In more direct terms. In my judguont,
the nltimate respousibility lies with the Congress, and this is one of the considera-
tions which prompted me to introduce ILR. 5021,

In looking at the exinting law, it is not dificult to see how the intent of Congress
could ensily be circumvented by any agency désiring to do so, Section 3 of the
Administrative Procedures Act includes withholding information in the public
interest, yet exceutive agencles have wide discretlon in Interpreting this term
“public interest.” Matters relating to the internal management of an agency are
also exempt under section 3, but certainly taxpayers have a right to be concerned
as to how their tax money is belng spent 'by agency managers, Sectiot 3 ulvo pro-
vides that official records must be titade avallable inaccordance with published
ruted of the agency, bitt does not direct that such rules actually be published,
Section 8 also refers to “matters of officlal record,” but the Congress did not define
what is meant by “official record.” Section 3 also directs that public records be
made available to “persons properly and directly concerned,” but here again an
agency has wide discretion in interpretation, Further, information may be held
confidential for good cause, but this, too, is a wide discretionary area,
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It i3 not illoglenl to assume that many in the Government having the duty
to release publie information might naturally be inclined to be more guarded in
these relenses rather than perhaps running the visk of being charged by su-
perfors with releasing too much, and I (hink a more explielt law would remedy
this situation, IR, 5021 would direct hands of departments to preseribe reg-
ulations for the conduct of their departments and make all records avatlable to
any person in accordance with published rules. Persons denled necess to an-
thorlzed records could flle sult {n a U8, district court which would have the
authority to order that such records be produced, The elght specifie eategories
of sensitive Government information which wounld be protected from disclosure

under ILR. 5021 are as follows
(1) National defense and forelgn policy secrots spectfleally protected

by Exceutlve order;
(2) Documents related solely to internal personnel rules and practices of

an agency

(3) Information specifieally protected by other laws ¢

(4) Priviloged trade seerets, commerelnl or finanelal information obtained
from the public;

(6) Agency memorandums dealing solely with matters of law or policy;

(6) DPerzonnel and medienl flley;

(7) Investigntory files compiled for law enforcement : and

(R) Examination, operating, or condition reports used by agencfes re-
spousible for the regulation of financinl institutions,

Since coming to Congress, T have become incrensingly aware of the lack of
information disseminated to the American people on many phases of Government
operations. I think the people have a definite right to know what their Qovern-
ment 18 doing in nonsensitive areas and that the news media should lkewlse have
full access to such records, I do not helieve that any agency of Government
would argue in good faith against the intent of this proposed revision, for the
LIl contalns sufficlent safeguards for brotecting vital defense information and
other sensitive data, It would make it possible for afl agencles to follow a
uniform system to insure adequate dissemination of authorized Information,
thereby removing some of the confusion resunlting from differing polleles. Gov-
ernment by sccrecy, whether intentional or accidental, benefits no one and, in
fact, injures the people it is designed to serve, This legislation under con.
sideration today will establish a much needed uniform policy of disclosure with-
out impinging upon the rights of any citizens,

Thomas Jefferson once sald, “A poptular government without popular in-
formation or the means of acquiring it, is but a prolog to a farce or a tragedy, or
perhaps both,” The responsibility belongs to the Congress, and I therefore \ope
that your committee will give favorable consideration to this legislation, Thuank
you again for inviting me to present my views here today.






ORGANIZATIONS AND INDIVIDUALS

SPATEMENT OF JonN I, GRINER, PRESIDENT, AMERICAN FEDERATION OF GOVERNMENT
BEMPLOYEES

The primary objectives of H.R. 5012, the bill under consideration by this com-
wmittee, is desirable. However, the American Federation of Government Employ-
ces is concerned with several exceptions to the application of the proposed
enactment which should be modified in the interest of many Federal employees
who may be affected by its provisions,

Maximum information about the operations of the Federal Government is a
worthwhile objective. We believe that information which is legitimately sought
and which does not involve national security should be made avallable. To that
oxtent, we believe H.R. 5012 should receive our indorsement.

However, we are in disagreement with two of the eight exceptions to the gen-
eral principle of disclosure as enunciated in this measure. First there is excep-
tion (2) which concerns matters “related solely to the internal personnel rules
and practices of any agency.”

It 19 certainly not defensible for Federal agencles or installations to refuse to
disclose their baste persomnel policies and yet that has happened altogether too
often in years past, us evidenced by comments we have received from time to
time from our members., It is, therefore, wrong in our opinion to write into law
Justification for such a practice.

Publications containing such statements of overall Federal personnel policy
a8 the IFederal Personnel Manual, Olvil Service Commission Position Olassificd-
tion Standards, and the Handbook X-118, stating qualification standards for
Classificatlon Act positions are available upon subsecription from the Govern-
ment Printing Office, The same is true of the Postal Manual which contains the
personnel policy and regulations of the Post Office Department, Personnel
manuals of othor individual agencies are not 8o casily obtainable. Requests for
copies of small sections of manuals are frequently complied with, but not for
coples of an entire manual other than a single copy intended for a union's national
office. The response usually will be that the limited supply does not permit dis-
tribution to that extent.

It is also our bellef that the personal file of a Federal employee should not be
made available for publie inspection. This situation relates to exception (8)
which Is Included in this bill,

Maintaining limited availability of an employee’s personal file suggests two
related aspects of the problem of obviating the invasion of individual privacy.
Pirst, to what extent should inspection of such a file be permitted? It is our
view that such inspection should be permitted only to authorized representatives
of the employing agency management. Inspection beyond that limit should be
predicated only on considerations of national security., A

Unless withholding of information in an employee’s own personal file would
bo detrimental to his physical or mental health, we believe the employee has an
unquestioned right to know its contents. Agencies usually withhold that por-
tion of the file having to do with qualifications or material relating to investiga-
tion of loyalty or security matters. The employee should have the right to in.
spect the nonsecurity contents of his file.

Inspection of a personal medical flle is a more complex problem. The ability
of the individual employee to examine his medical file meaningfully may be open
to ?ue‘stlon as would be the desirability of the employee perusing medical findings
which could be emotionally disturbing or physically harmful, In such instan
the employee’s physician or attorney should be permitted to examine the file an
advise the employeo of thie contents to an extent which will assure the protec.
tion of his interests and yet not adversely affect his health,

Thank you, Mr. Chairman, for the opportunity to comment on H.R, 5012,

181
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LErtER FrOM RALPH F. Fuons, INDIANA UNIVERSITY, SOHOOL OF LAw
BLOOMINGTON, IND,, March 30, 1965.

Hon, Joun B, Moss,
House of Representatives,
Washington, D.C,

My DEeARr CoNGRESSMAN Moss: I have read with interest your letter of March
15 and the memorandum of the staff of the Koreign Operations and Government
Information Subcommittee, dated February 1, 1965, which accompanied it. It
is good to know of the present status of the measure which is now H.R. 5012,
Bills to the same general effect have been quite thoroughly explored previously,
of course, and I doubt whether I can add significantly to what has been said.

There is no doubt, I think, that additional legislation is needed to procure ade-
quate access to information from Federal agencies, The prevailing deficlencles
in this regard relate both to adequacy of access by news medin and to oppor-
tunity for persons involved in administrative proceedings to ascertuin policles
which are likely to determine agency decisions in these procecedings, H.R,
65012 makes commendable progress in defining the proper scope of the obligation
to disclose. I note that it is substantially identical to paragraphs 3(e) and
3(e) of the latest draft by the staff of the Subcommittee on Administrative Prac-
tice and Procedure of the Senate Committee on the Judiciary of a proposed revi-
sion of the Administrative Procedure Act,

One major question presented by H.R. 5012 is whether a judicial remedy
against nondisclosure should be provided. I think that clearly it would be bet-
ter to provide other means of achieving compliance, if it could be done effectively,
both to prevent unnecessary burdens on the courts and to avoid the risk of
undue interference with agency operations by unjustified demands, With the
establishment of an administrative conference, suitably staffed, through which
inquiries into inadequate agency functioning can be carried on, it seems to me
that it would be better to refrain at this time from creating a new ground of liti-
gatlon directed against the agencles. If additional legislation should define
agency obligations us clearly as this bill, I believe there Is reason to have confi-
dence that genuine improvement would take place without direct judicial inter-
vention, The Administrative Conference Act, however, confers authority only
in relation to compliance with the Administrative Procedure Act. Therefore,
new legislation providing for disclosure should perhaps be attached to the Ad-
ministrative Procedure Act,

The principal question that remains with respect to the desirable scope of
agency obligations to disclose information involves internal documents that arige
when an agency is developing a policy or compiling evidence in an investigation,
Item 7 in lines 12-14 on page 3 of the bill seems unduly narrow in this regard,
since it refers only to investigatory flles compiled for “law enforceemnt pur-
poses.,” Many proceedings hardly fall in this category ; yet the accumulation of
evidence, only some of which will be used, is necessary in connection with these
as well. I therefore suggest that after the word “purposes” in line 13 there be
added, followed by a comma, the words, “or for use in agency proceedings.” 1
recognize that there should be an agency duty to disclose evidence which is in-
tended for use in later agency proceedings under many clrcumstances; but this
duty should, it seems to me, be imposed by provision for discovery at the in-
stance of private parties to proceedings, and not in the present bill,

The wording in line 3 on page 2 in paragraph 161(b) of H.R. 5012, which re-
quires each agency to make “all” its records promptly available to any person,
seems somewhat inconsistent with the exceptions recognized in paragraph 161(c).
Especially if judicial enforcement of the obligation to disclose is provided, I
think the bill should be quite explicit in this regard. Therefore I suggest that,
instead of the wording in line 3 on page 2, preceding the period, the following be
substituted : “provide for its records to be made promptly available to any per-

son to the extent required by this act.”
The language in lines 8-12 which follow would then lend specifically to the

duty fmposed.
Minor differences of wording between H.R, 5012 and the corresponding para-
graphs of the Senate Judiciary Committee staff draft need hardly recelve atten-

tion here. I am sure the staff of your subcommittee will choose among these
alternatives according to which are preferable, They all seem to involve expres-

slon, not substance. ‘
If any additional comments from me might be helpful, please let me know.

Sincerely yours,
Raret ¥, FuoHs,
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LETTER FroM CARL L, SHIPLEY, ATTORNEY, SHIPLEY, AKERMAN & PIORETT,
WasninatoN, D.C,

Re statement on H.R. 0012,
APRIL 2, 1905,

Hon. Joun B, Moss,
Chairman, Foreign Operations and Government Information S8ubcommittee, House

Government Opcerations Committee, House of Representatives, Washington,

DEeAR CHAIRMAN Moss ¢ Our law office represents many persons and companies
in administrative or judicial proceedings involving the Federal Government.

The ends of justice are frequently thwarted by the refusal of agencies of
the Federal Government to make records promptly available, even though such
records are publie information and should be treated as such, Very often em-
ployees of the Federal Government are able to misuse their authority and thwart
the legitimate claims of citizens against the Govermnent by refusing to make
avallable records which shotild be available,

At the moment, there I8 no recourse for the aggrieved citizen whose rights
have been denied by the arbitrary action of some Federal agency. The enact-
ment of HL.R. 5012 will be a long step toward correcting this inequitable situation,
and will strengthen our form of government.

However, H.R. 08012 can be strengthened by including a provision to protect
individuals and businesses from the abuse of nonpublic Information. Some Fed-
eral agencies, like the SEC, have been authorized by Congress to regulate highly
sensitive segments of the national economy. The SEC deals with that extremely
fragile state of mind known as investor confidence, which is the very lifeblood
of the securities industry.

Through such devices as news “leaks,” public statements of its staff, articles in
trade journals, speeches to trade associations, publicized correspondence, and
unofficlal disclosure of proposed investigations, the SEC sometimes indirectly
seeks to extend its regulatory authority into areas or over subject matter which
Congress has not authorized by an abusive disclosure of nonpublic information,
This, in turn, gives rise to adverse comment in trade journals, financial columns,
and other news media, and undermines investor confidence in a segment of the
industry or a particular business entity in the securities industry.

Under the Federal Constitution, Congress is the policymaking branch of the
Government, and no matter with what good faith Federal agencies may seek to
extend their authority, the prejudicial use of nonpublic information to coerce
compliance with either policies or regulations which Congress has not authorized,
is contrary to the national interest and should be brought to a halt through ap-

propriate provisions in H.R. 5012,
Very truly yours,
CARL L. SHIPLEY.

STATEMENT oF G, B, BURNHAM, PRESIDENT, BURNHAM CHEMIOAL Co. *

My name is George B, Burnham and I'm president of the Burnham Chemical
Co, The experience of the Burnham Chemical Co, at the hands of Government
officials who withheld information from the public is a good example of why the
freedom of infortation bill should become law. To {llustrate the point, only one

example 1§ given.
laws of the United States provided that a patent

In 1027 the sodium leasin
%d not be issued on lands which contained salines

(transfer of land title) cou
such as borax. On January 7, 1027, a Government mine inspector, Leroy A.

Palmer, sent a report to the Commissioner of the General Land Office concern-
ing the discovery of enormous borax deposits in the Kramer Distriet of Cali-
fornia, In spite of Palmer's report, the Department of the Interior granted
patents (title) to these deposits to competitors of the Burnham Chemical Co.
The commissioner of the Court of Olaims reported : “This substituted statement
[by tors] was a falsification of which the General Land Office had notice
but which it ignored.” * . ‘

Issuance of the patents by the Department of the Interior prevented the Burn-
ham Chemical Co. from obtaining leases on part of the Kramer District land.

1 Report of commissioner, U.8, Court of Claims, Case No, 86-55, Finding No. 19, Copy
in committee files,
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Moreover, the borax combine obtalned a monopoly on the deposit and forced
competitors out of business, As a result of this granting of patents by the
Depnrttient of the Interior both the Federal Government and the State of
California were cheated out of royalties on the borax production as provided
by the leasing law.

How did the Government got nway with thig costly “mistake”? On each of
the 10 pages in the Palmer report there is stnmped the following (photocopled

from the original) :

CONFIDENTIAL

NOT FOR PUBLIC INSPECTION

In 1050, 23 years later, the Department of the Interlor put that confidential
document in the National Archives, 1n late 1953 I found the Palmer report.
Attorneys for the Burnham Chemicnl Co, then filed n suit in the Court of Clnims
early in 1955, After the trial, the court dismissed the case beenuse of the statute
of limitations. If the Palmer report had not been suppressed, the Burnham
Chemical Co. would not now be trying to sccure legislation to have the statute
of lmitutions waived and the case adjudicated on its merits.

SUPPLEMENTARY STATEMENT

On May 6, 1057, the Interior Departthent gave my atiorney a certitled photo-
stat copy of a report Leroy A. Palier, n Government mine inspector, had made
on January 7, 1027, to the Commissioner of the General Land Office concerning
the discovery of borax deposits in the Kramer District of Californin, This cer-
tified copy shows that cach of the 10 Pngos of the report bore a stamped notation
“Confidentinl, Not for Public Inspection.”

On March 20, 1903, 1 went to the Natfonal Archives to get more certified
photostat copies of the Palmer report, I applied to Mr. Frank . Dridgers for
a card of admission to the search rooms, Mr. Bridgers asked me for what pur-
pose I wished the admission card and I informed him I wanted to get coples
of certain documents to submit to a congressional committee that was about to
hold hearings, I saw the report agnin .on that dny and on each of the 10 pages
was the stamped notation “Confidentidl. Not for Publie Inspection,” I ordered
from Mr, Foster, four coples of the report. I told him I wanted the coples as
soon as possible for congressional hearings which wore being held soon.

I received these certifled photostat copies of the report on April 7, 1005, from
the National Archives, The words “Confidentinl, Not for Public Inspection”
had been covered up when the photostat pictures of the Palmer report were
taken. This was true of ench of the 10 pages of the report.

STATEMENT OF ANDREW J. BIEMILLER, DIRROTOR, DEPARTMENT OF LEGISLATION,
AMERICAN FEDERATION OF TABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS

Mr. Chairman, I apreciate this opportunity to present to your subcommittee
these remarks on H.R. 5012 and related legislative measures,

In genernl, we xupport he principles and purposes of legislation to open up
the processes of goverhment (o pablie view. In a denjocracy such as ours, the
people must be fully inforiied if they are to make intelligent, rationnl decisions,
if they are to govern themselves well and wicely, At the sanie time we recognize

-that certnin khids of Inforiidtion obtnined by Government agencles must be
kept in confidence to avoiil defoating the renson for existence of such agencles,
‘ln o}lr]oommenm on ILR. 5012 we have tried {o keep these two basie prinéiples
n mind, » o , ‘ ‘

H.R. 5012 would affcct the operation of virtually every Federal adininistrative
agency and the administeitive procedure of many exceutive deparfients, n.
cluding such agencies as the Nationdl Labor Relatlons Bonrd, the Federal Medin-
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ton and Coneftintion Servive, and the Department of Labor.  These agencles
engage i operations antl proceedings that vitally afveet lnbor unions and thelr
members, ‘Fhevefore, we have o strong and vital interest in the efticient, effective
uperation of these agencies.

ILIG. 5012 would require overy ageney to muke all of itz revords promptly
avallnble to any person, with certain enimerated exceptions, ‘These exceptions
fnclude: ¢4 trade seerots and commerciul or finuneial information obtnined
from the public und privileged or confidentinl; (5) fntorageney or intrangeney
memorandums or lettors denting solely with mattors of law or policy; and (7)
investigatory files complled for law enforcement purpoxe except to the extent
available by law to a privitte party,”

Fach of these exceptions contains broad loopholes through which infarmation
could be extracted from Government agencies or departments which could be
weed to delny or interfere with the expeditions disposition of ageney actions or
pracedures,  Farthermore, this legislation would require years of litigation hefore
the scope and effects of the bill's impreelse language become clear and definite,

For example, clause (4), which purports to exempt from diselosmre informa-
tion abtained from the public which is “privileged or confldentinl,” would not
appenr to exempt wage data submitted to the Bureau of Labor Statisties, and
the Wage and Hour Division of the U.S, Department of Labor in confidence and
used by them in preparing and publishing wage studfes and surveys, This loop-
hole is serious because these wage studies and gurveys are used by the Depart-
ment ax o basis for the prevalling wage determination which the Department
Is required to make under the Walsh-Henley and Davis-Bacon Acts,

Unless the Bureau of Labor Statistics ean continue to assure those from whom
wage data are obtnined that these data will be kept confidential, the Burenu's
sources of information in these vital fields could be seriously jeopardized. As
presently drafted, elause (4) would also seriously interfere with the effective
eforcement of the Falr Labor Standards Act, the Labor-Management Reporting
und Disclosure Act, and the Welfare and Pension Plans Disclosure Act,

Clause (5) contalns another brond leophole, It fails to exempt interagency
or Intrangeney memorandums or letters dealing with matters of fact, Indeed,
the Senate Judiclary Committee, reporting on the sitmilar bill which was before
the Senate Inxt year (8, Rept, 1219, 8Sth Cong,, 24 sess.), stated specifteally thit
while “the Government cannot operate effectively or honestly” if “opinions of
the moment” of Government officials had to be spread on the public record,
“there is no exemption for matters of a factunl nature.” Clause (B) is drawn
in such a way, for example, that it would appear that memorandums prepared
by ugency employees for themselves or thelr superiors purporting to give thetr
evaluation of the eredibility of evidence obtnined from withesses or other sonrces
wonld not bhe exempt from disclosure, even though the knowlodge that thelr
views may be made matters of public knowledge would inevitably interfere
with their freedom of judgment and color their views, In addition, mem.
orandums sunimirizing facts used ag a basis for recommendntions for agency
nlctlon (\?;())lll(l likewlse appear to be excluded from the exemption contained in
clause (8),

Clause (7) would open up investigatory files to an extent that gooes far beyond.
angthing required by the coudts, including the decision of the Supreme Court
in the Jeneks case.  This clause, for example which provides for disclosure of
Investigatory files as sooh as they “affect an action or proceeding or a private
party’s effective participntion thevein” is suscoptible to the interpretation that
once a complaint of unfair lahor practice is flled by the General Counsel of thie
Nationnl Lahor Relations Board, access could he had to the statements of all
wlrm;ss‘ost, whether or not these statements are relled upon to support the
complaint. ‘ !

Furthermore, withessos would be unwilling to give statements if they knew
that their statements were going to be made known to the parties hefore the
hearing, While withesses would contintie to be protected in testifying at the
hearing, they would enjoy ne protection prior to that time, Obviously, the
Board’s procedures could be substantially interfered with, and further delnys
to clog the Board’s already overloaded docket would be encouraged. Substan-
tinl litigation would be required before the full scope and effects of clause (7)
would be made clear.,

The foregoing points make it clear that H.R, {012 may have serlous, ndverse
effects on the activities of administrative agencies and particularly those Fed-
eral agencies engaged in operations and proceedings affecting labor unions and
their members and working people generally.

46-213 - 05-—pt, 1-—-13
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H.R. 5012 is, in form, an amendment of section 22, title V, United States Code,
The bill does not in terms amend section 8 of the Administrative Procedure Act,
Section 2, however, provides that “all laws or parts of laws" inconsistent with
the bill “are hereby repealed.”” While the term *“all laws or parts of laws"
is presumably designed to include section 8 of the Administrative Procedure
Act, it is far from clear how much of that section would in fact be repealed and
how much of it would be left intact. If section 8 of the Administrative Proce-
dure Act is to be amended or repealed, which would appear to be necessary
if the bill is to have an{' significance, this should be done specifically, rather
than inferentially or indirectly, as provided in H.R, 5012, If this is not done,
th? :)ill can only result in even greater confusion and uncertainty than already
exlsts,

While, the beneficial purposes of the bill should certainly be kept firmly in
mind, the foregoing serious deficiencies should be corrected before the hill is
forwarded to the House of Representatives. It is suggested that the following
amendments would take care of the more egregious deficiencles in H.R. 5012,

1, Amend clause (4) to read as follows:

**(4) Trade secrets and information obtained from the public In confidence
or customarily privileged or confidential or information acquired during media-
tion or conciliation of labor disputes,”

2, Amend clause (5) to read as follows:

“(5) Interagency or intraagency memorandums or letters.”

Alternatively, this clause might be amended to read as follows: .

“(5) Interagency or intraagency memorandums or letters dealing with matters
of fact, law, or policy”.

3. Amend clause (7) to read as follows:

“(7) investigatory files.”

Alternatively, it is suggested that the rule enunciated in the Jencks case might
well be written into the bill, This could be done by amending clause (7) to read
as above, by inserting a new clause (8), and by renumbering the present clause
(8) asclause (9). Thenew clause (8) would read as follows:

“(8) Statements of agency witnesses until such witnesses are called to testify
in an action or proceeding and request is timely made by a private party for the
grod't.wtlon of relevant parts of such statements for purposes of cross examina-

on.

Enactment of legislation along the lines of H.R, 5012 is sought principally by
the American Bar Association and the American Newspaper Publishers Associa-
tion, which claim that it is necessary to correct certain interpretations of section
22, title V, United States Code, and sectfon 8 of the Admintstrative Procedure Act,
They claim that these provisions have been relied upon by executive departments
and agencies to withhold information to which parties to actions or proceedings
before such departments or agencies or the public are entitled. They claim, the
provisions in question, and particularly section 8 of the Administrative Proce-
dure Act, which were designed as disclosure statutes, have in fact become prin-
cipal bulwarks of nondisclosure.

As I said at the beginning of this statement, we support the principle under-
lying this H.R. 6012, the principle that the full disclosure of the operations of the
agencies of Government is in the public interest, but we also insist that another
fmportant principle be maintained, the principle of maintaining the integrity of
purpose of Government agencies and avolding adverse effects resulting from dis-
closure of confidential information,

We belleve disclosure of information that jeopardize the purpose of a Govern-
ment agency, and particularly the purposes of those Government agencies with
which we are most familiar, is wrong and contrary to the intent of the Congress
in setting up those agencies. ) y

Therefore, we urge this subcommittee to give very serious attention to the
points we have made in this statement and to the changes we have recommended.

STATEMENT OF KERMIT OVERBY, DIRECTOR, LLEGISLATION AND RESEARCH DEPART-
MENT, RURAL ELECTRIC COOPERATIVE ASSOCIATION, WASHINGTON, D.C.

Hon, Jou~ B, Moss,
U.8. House of Representatives,
Washington, D.O.
DeAR CONGRESSMAN Moss: As the national trade and service organization of
nearly 1,000 rural electric cooperatives which depend for their financial well-
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being upon the operation and policies of the Rural Blectrification Administra-
tion, NRECA is very much interested in H.R, 5012, which would amend title 5,
section 22, of the United States Code to incrense availability of information,

The Rural Electrification Administration is continuously engaged in obtaining
many types of data from all of its borrowers, including the most intimate details
of the borrower's financlal position and wholesale power costs, We are very
hopeful, therefore, that the current legislation will not confer a legally enforcible
right on the general public to require disclosure by REA of data which would
enable rival power companies the means with which to destroy our program.

H.R. 5012 would require every agency to “make all its records promptly avail-
able to any person” subject to eight enumerated exceptions, It appears that the
language, if not carefully circumscribed and interpreted, would endanger the
security of our member systems, '

The critical language of H.R. 5012 appears in section 1(C) (4) which exempts
from the disclosure mandate “trade secrets and commercial or financial informa-
tion obtained from the public and privileged or confidential.” This exemption,
if adequately interpreted by committee report language, would achieve the objec-
tive which we seek, We, therefore, respectfully urge the inclusion in the com-
mittee report of the following language to protect REA borrowers :

Exemption No. (4) of subsection (c) is intended to apply, among other situa-
tiony, to financial and commercial records of REA borrowers, including the system
audits and loan surveys, of such borrowers, and all information disclosed to RBA
by borrowers for the purpose of obtaining REA loans,

If your committee desires to protect REA borrowers through the language of
the bill itself, we suggest that section 1(0) (4) be amended to read as follows:

“Trade secrets and commercial, and technical, and financial information sub-
mitted and received as privileged or confidential.”

We would welcome any opportunity to confer with you personally on any facet
of this problem which affects our membership.

Very sincerely yours,
KErRMIT OVERBY,

Director, Legislation and Research Department,

LETTER FROM AMERICAN TRIAL LAWYERS ASSOCIATION, AVIATION LAwW SECTION,
NEw YORrR, N.Y,, To SENATOR EpwARD V. LONG AND CONGRESBMEN JOHN E.

Moss ANp OcpEN R. REI, APRIL b5, 1065
Arr1L 5, 1965,
Re Federal public records law bill, 8. 1160, H.R. 5012,

Hon. EpwaArp V., LoNG,
U.8. 8enate, Washington, D.C.

Hon, Jorx Moss,
House of Representatives, Washington, D.Q.

Hon, OabeN R, REm,
House of Representatives, Washington, D.O.

DEAR SENATOR LOoNG AND CONGRESSMEN Moss AND REID : In behalf of the Ameri-
can Trial Lawyers Assoclation, I certainly appreciate your cooperation in for-
warding coples of the bills, a press release, and the hearings conducted last year.

I understand that hearings will be conducted next week with regard to this
legislation, but trial commitments preclude my personal attendance despite an
earnest desire to express the views of the association.

Perhaps you are aware that our association represents approximately 18,000
trial lawyers who speclalize i eivil tort litigation. Our publication, Trial, has
a circulation of 50,000 trial lawyers.

We strongly support passage of this legislation, with two reservations. The
principle of full disclosure by governmental agencies cannot be serlously disputed.

A problem, however, arises in formulating and articulating the exceptions to
the general principle.

The proposed legislation would establish a general rule requiring every agency
to disclose “all its records.” Bight exceptions to the general rule are specified.
&ur asgo(cg;tlon favors and strongly supports exceptions (1), (8), (4), and (68)

roug ,

‘We have, however, serlous reservations concerning the scope of two exceptions,
(2) and (5). Bxception (2) would preclude the disclosure of matters “related
solely to the internal personnel rules and practices of any agency.” BException (8)
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would preclude the disclosure of mattor relating to “Interagency or intra-ugency
memorandums or letters dealing solely with matters of law or poliey.”

The United Stautes of Amerlea has frequently been involved in civil tort
litigation wherein it is claimed that Government personnel earelessly performed
thelr duties in sueh a way as to cause damage to others. ‘I'he Federal courts are
vested with exclusive jurisdiction in such sults against the Unlted States, The
Federal Rules of Civil Procedure are, therefore, applicable and they adopt the
principle of brond disclosure, Rules 84 and 20(b) provide the district court in
which an action is pending with the discretion to dircet any party to the litiga-
tion to produce docutnents which are relevant to the Issues, Such documenta-
tion is discoverable if it appears reasonably caleulated to lead to the discovery
of admissible evidence, even though the documents sought are not in and of
themselves admisstble,

In the past, the Federal district courts have required the United States to
produce for discovery in such litigation material related to the operational
practices of the governmental agency involved, Interagency and intra-agency
momorandums and letters dealing with the policy affecting such operational prac-
tices, For example, the United States of America has been a party to litiga-
tion based upon the carelessness of Federal Aviation Agency employees in the
manner in which they provided air traflic control over aircraft. In such litiga-
tion the Government has been required to produce personnel memorandums, and
directives, manuals, and related matter which established the standards of op-
eration governing the manner in which FAA personnel were obliginted to per-
form their duties in controlling alveraft,

The language of exceptions (2) and (5) is such that, if broadly construed,
a district court might be required to prevent disclosure of documents obtained
in the past pursuant to the Federal Rules of Civil Procedure.

Kixception (2) excludes from disclosure matters related to internal personnel
rules and practices. In view of the general principle ndopted by the bill, we
are confident that it is not intended to embrace FAA manuals, and all person-
nel memorandums which set the standards pursuint to which Government per-
sonnel perform their duties in relation to the public. Exception (G) suffers
from the same criticism beeause letters which establish policy to guide opera-
tional personnel may thereby be excluded from discovery.

We are frank to admit that we are unable to formulate a change in the lan-
guage of exceptions (2) and (5) which would enable the discovery of material
previously available, but at the same time prevent disclosure of purely internal
.matter not related to operational activities affecting the publie.

We do, however, suggest that an attempt be made to modify exceptions (2)
and () with the above-mentioned comments in mind. One solution might be to
amend the bill to include a statement of principle which would make clear that
the exceptions are to be construed narrowly and that matter previously dis-
coverable should continue to be discoverable, Another suggestion is that excep-
tion (2) be confined to “internal personnel rules related to hiring, firing, dis.
ciplinary action, promotion and demotion” thereby deleting “and practices of
any agency.” The “practices” portion of exception (2) might be construed to
relate to practlces or operation affecting the publie, Exception (&) might, per-
haps, be amended to add a clnuse so that it reads: “interagency or intra-agency
memorandums or letters dealing solely with matters of law or policy, but not
of operational practices affecting members of the publie.” ,

We truly appreciate the opportunity to express these views., We are confident
they will recelve your prudent consideration.

Respectfully yours,
LEx S, KREINDLER,

Ohadrman, Aviation Law Scction.

. LETTER FROM MAGAZINE PUBLISHERS A8S0CIATION, INC., NEw York, N.Y. 70
HoN. JorN B, Moss
APrnrr 12, 1065,

Hon, Jorn E, Moss,
Chatrman, Subcommittee on Forcign Operations and Government Information,
Committce on Government Operations, House of Representatives.
DeAr Me. Moss: On behalf of the Magazine Publishers Assoclation and the
American Society of Magazine Editors which represent 118 companies publishing
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over 300 magazines in the United States, I would like to add our volce in support
of ILR, (012, pending before your subcominittee.

Magazine publishers and editors believe that there should be the maximum
interchange of information between the Government and the people and that
the magazines of our Nation are effective disseminators of information to the
people. The purpose of ILR. 6012 is to require Government agencies to make
“records promptly available to any person” unless that information falls within
certain specified exempted categories. For too long, too many Government
agencies have unduly restricted the availability of information. Much of this
has been to protect officials from criticism in the press without any substantinl
security reason for withholding the information,

When the Administrative Procedure Act (6 U.S.C. 1001 et seq.) was enacted
in 1046, the Senate Judiciary Committee described the basic intent of the public
information section of that act as follows:

¢ * ¢ that administrative operations and procedures are t{‘mblic property
which the general public * * * {ig entitled to know or have the ready means
of knowing with definiteness and assurance. (8. Doe. 248, 79th Cong., 24
sess., p, 108, 1(46.)

The House Judiciary Committee explained that,
* * & qall administrative operations should as a matter of policy be dis-

closgltgo éh)e public except as secrecy may obviously be required. (Id.,
pp. 251-232,

The work of your committee in the past has resulted in disclosure of many
misinterpretations by Government agencies of this section of the APA and of
title 6 United States Code, section 22, the general housekeeping statute, which
have resulted in a withholding rather than a disclosure as intended by Congress.
The latter was amended through the efforts of this committee to preclude re-
linnee on that section when informution was withheld. 1LR, 5012 would further
amend that act to affirmatively require disclosure except for certain exceptions
and provide judiclal relief where there was an unlawful withholding.

Magazine publishers and editors seek no specinl privileges on access to Gov-
ernment information. We recoguize the need for restriction of certain informa-.:
tion for security purposes. kHowever, we believe that all categories of informa-
tion which are not specifically exempted under the Constitution or the provisions
of ILR. 5012 should be available to the public and the press,

The enactment of II.R. 5012 would recognize the right of the publie to informa-
tion relating to the operation of its Governmeunt. We support its enactment.

Sincerelss Cuanizs D. ABLARD

STATEMENT OF LAWRENCE SPEISER, DIRECTOR, WASHINGTON OFFICE, AMERICAN
CriviL LiseRTIES UNION

Mr. Chairman, the American Civil Liberties Unlon supports the general aim
and purpose of H.R. 5012 which would establish a Federal Public Records Law,
by amending section 8 of the Administrative Procedure Act of 1946, The aim of
this legislation is to protect the right of the public to information and is designed
to regulate the policies of the various administrative agencies, departments, and
bureius of the Federal Government. Our organization believes that access to
tho records of Government agencles by public and press is vital to the continued
functioning of the democratic process. A

During the 88th Congress we testified in hearings before the Subcommittee
on Administrative Practice and Procedure of the Committee of the Judiciary
of the U.8. Senate on S. 1666, a similar bill. During our testimony we pointed
otit some of the inadequuecies of the present law which had come to our attention
and expressed concern about various provisions of S, 1600 as introduced. A
number of changes were made in 8. 1666 which are reflected in the present bill,
ILR, 8012, Nevertheless, we are still concerned about some of the exemptions
set forth fn subsection (e), L

it our oral testimony before this committee last week we referred to the ex-
collent memorandum by Deputy Assistant Secretary of Defense, Seeurity Policy,
Walter T. Skallerup, Jr., which was sent to each of the Under Secretaries of the
services on November 26, 1962, This memorandum covers the subject of civil
and private rights during security investigations and hearings and sets forth
guidelines to bar improper questions. A copy of the memorandum §s attached

to thig statement.
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The memorandum recommends' that each of the three military services
adopt regulations to implement tHe policy set forth in the memorandum., Up
until now we have been unsuccessful in obtaining coples of thelr regulations,
Each of the three services, in response to our inquiries, has stated that it would
not supply them to us because they were “internal management guides.”

Our interest was prompted, not by reason of idle curiosity (which should
not make the slightest difference) but because we have had 2 number of cases
involving individuals interviewed by investigators reported to us in which the
strictures of the Skallerup memorandum have been most flagrantly violated,

The Subcommittee on Constitutional Rights of the Senate Judiciary Committee
has recently conducted extensive correspondence with all agencies concerning
their practices in permitting individuals being interviewed to have with them
counsel or friends or relatives, Practices very tremendously according to a
monthly report of the subcommittee, Nevertheless, the few attempts we have
made to obtain the specific regulations from each of the agencies governing
this extremely important constitutional right have been fruitless,

Whether exemption (e)(2) which exempts matters “related solely to the
internal personnel rules and practices of any agency” would give the power to
the three services to withhold the regulations under which their investigators
are now operating is unclear. Likewise, it is unclear whether exemption (e) (5)
“inter-agency or intra-agency memorandums or letters dealing solely with mat-
ters of law or policy” would have this effect. We would like to see a clear ex-
pression of legislative intent that would insure that all regulations and instruc-
tions to investigators covering their practices and procedures during interviews
would be available as publie record.

The revocation of a security clearance to a Government employee or military
personnel i8 an extremely serious matter. Nevertheless, present practices and
procedures leave much to be desired. Individuals who have their security clear-
ance revoked are not entitled to know the basis for the revocation. To give
one fllustration: An Army private, after undergoing extensive training for over
6 months with the U.8. Army Security Agency, was unaccountably removed
from the training in January 1964, Since then he has persistently attempted to
find out the reason for his removal from training, The Chief of the Personnel
Clearance Division of G-2 not only refused to give him any information but also
stated that regulations forbade him from doing so. Efforts by a Congressman
for further information were equally unsuccessful. We were finally able to
obtain some more information concerning the reason for the revocation but this
was almost on a “favor” basis,

In addition, we wrote for a copy of the Army regulations which allegedly pro-
hibit disclosure of the basis for denial or withdrawal of security clearance. We
have not been able to obtain them. We have been informed that “current Army
regulations on this point have been given differing interpretations. The regula-
tions are heing amended to provide in all cases for disclosure to the subject
and an opportunity for rebuttal, except when to do so would jeopardize national
security.”” Of course, the adoption of these regulations would be a major im-
provement over present procedures; nevertheless, we still cannot see any basis
for withholding copies of the current Army regulations,

Exemption (e) (8) of the bill providing “personnel and medical flles and similar
files, the disclosnre of which would eonstitute a clearly nnwarranted invasion of
personal privacy” wonld seem to be a desirable exception. It should mean, as in
this case, that the individual dfrectly involved wonld be able to obtain information
concerning his case but other individuals could not. Tt would seem that this is
a necessary distinetion that must be drawn in any freedom-of-information bill,
Although the distinctions hetween the right of an individual to obtain particular
records involving himself and that of the general public and the press shonld be
kept at a minimum, there are, it seems clear, situations in which the Individual
distinetion should be made. ‘

We are particularly pleased to see that this bill eliminates a provision in prior
bills permitting “secrecy in the public interest.”” This has been changed to
exemption (e) (1).covering matters “specifically. required by Executive order to
be kept secret in the interest of the national defense or foreign policy.” This may
be too broad. Although there is a surface appearance that particular fthformation
could only be kept secret by Executive order, as a practical matter it would
appear that the determination would be made by lower echelon administrators,
This could become a potential loophole to enable officials to foreclose vital sources
of information by claiming that the requested information pertains to “national
defense or forelgn policy.” For example, several years ago the polls conducted
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by the U.8, Information Agency overseas were kept secret on the grounds that to
publicize them would affect our foreign policy. The ACLU at that time falled
to see any justification for this position. This particular section might afford a
carte blanche for Bxecutive decistons of that kind.

Although some of the exemptions set forth in subsection (¢) are capable of
abuse, nevertheless it is apparent that H.R. 5012 would be a major step forward.

Accordingly, we give it our support,
NoveMBER 206, 1062,

Memorandum for—
The Under Secretary of the Army.
The Under Secretary of the Navy.
The Under Secretary of the Air Force,

Subject : Clvil and private rights. :

In order to insure that inquiries and interrogations conducted in the course of
security investigations and adjudicative proceedings do not violate lawful civil
and private rights, or discourage lawful poltical activity in any of its forms,
or intimidate free expression or thought, it is necessary that investigators and
members of security review hoards have a keen and well-developed awareness of
and respect for the rights of the subjects of inquiries and of other persons from
whom information is sought. Initially, this is a matter of proper indoctrination
and training, and subsequently a matter of careful guidance and supervision.
The civil and private rights of both the subjects of inquiries as well as of others
to whom inquiries are addressed deserve egual concern and consideration on the
part of Department of Defense personnel,

It is recognized that the military departments of necessity should learn a
great denl about a person before a proper determination can be made with respect
to entrusting him with classified defense information or placing him in an
otherwise sensitive position. This applies to civilian employees of the Depart-
ment, members of the Armed Forces, and employees of defense contractors. In
making inquiries upon which security decisions are based, the Department of
Defense usually enjoys the cooperation of all persons who reasonably may be .
expected to possess information bearing upon the reliability and trustworthiness
of the subjects of such inquiries. This cooperation is based, we believe, in a
large part upon the American public’s understanding of the Government'’s pur-
pose and interest in making the inquiries. Questions which are irrelevant or
inconsistent with established testimonial privileges or constitutional considera-
tions serve only to detract from the effectiveness of the security program of the
Department of Defense.

Persons conducting security investigations and inquiries normally have broad
latitude in performing these essential and vital functions. This places a high
premium upon the exercise of good judgment and commonsense., While it Is
virtually impossible to establish elaborate rules which will provide satisfactory
guidance in all clrcumstances, there are certain basic principles which have
general application.

Care must be taken not to inject improper matters into security inquiries
whether in the course of security investigations or other phases of security pro-
ceedings. For example, religious beliefs and affiliations or beliefs and opinlons
regarding racial matters, political beliefs and affiliations of a nonsubversive
nature, opinions regarding the constitutionality of legislative policies, and
nmllation with labor unions are not proper subjects for such inquiries.

Inquiries which have no relevance to a security determination should not be
made. Questions regarding personal and domestic affairs, financial matters, and
the status of physical health, fall in this cateogry unless evidence clearly indi-
cates a reasonable basis for believing there may be illegal or subversive activi-
ties, personal or moral irresponsibility, or mental or emotional instability in-
volved. The probing of a person's thoughts or beliefs and questions about his
conduct, which have no security implications, are unwarranted. Department
of Defense representatives always should be prepared to explain the relevance of
their inquiries upon request. Adverse inferences cannot properly be drawn from

~the g?ﬂf&% of a person to answer questions the relevance of which has not been
established. ‘ ‘

It is requested that your Department review its applicable regulations and
instructions, and those portions of its training and refresher courses for in-
vestigators and adjudicators, which deal with eivil rights and individual private
rights, to determine the propriety of their content. We would appreciate receiv-
ing withln 80 days a description of the steps your Department may have taken
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In this aren.  Inasmuch as it is contemplated that the attached Mt of prolitbited
questions may be incorporated in a DOD directive, your comments with respect
to them would bo apprecinted,  Any suggestions you may wish to ofter along

these general lnes wouald be weleome, ‘
Warren T\ Sgannenoe, Jr,
Deputy Assistant Scerctary of Defense, Security Policy,

Tyres o QUESTIONS REGARDED A8 TMPROPER OR IRRELEVANT IN SFUURITY INVES
TIGATIONS AND ADJUDICATIONS WHEFHER IIRECTED TO THE SURIECT OB ANOTHER

INDIVIDUAL

A, Religtous matters
1, Do you believe in God?
2. What ig your religious preference or nfillintion?
3. Are you anti-Semitie, anti-Catholie or anti-Protestant ?

+. Are you an athelst or an ngnostie?
5. Do you believe in the doctrine of separation of chinreh and state?

B. Racial matters )
1. What are your views on raclal matters such as desegregation of publie
schooly, hotels, eatlng places, ete.?
2, Are you n membher of NAACD or CORIS?
3. Do you entertain members of other races In your home?
4. What are your views on raeinl intermarrlnge?
A, Do you belteve one race is superior to nuothoer?

. Personal and domestic matters

. How mueh {ncome tax do you pay?
2. What is the source and size of your income?
3. What is your net worth?
L What contributions do you muke to political, charitable, religious or eivie
organizations?
&, Deseribe any physieal aflments or diseases you may have,
G. Do you have any serlous marital or domestie problems?
7. Are you or have you been a member of a trade unfon?
8. Is there anything in your past life that you would not want your wife to

know?

D. Political matters
In politieal matters do you consider yourself to be n liberal or consorvative?
2. Are you registered to vote in primary elections?
3. DId you vote in the last National, State, or municipal election?
4. Aro you n member of a politienl club or party ?
5. Ilavoe you ever slgned a political petition? Bxplain,
6. Do you write your Congressman or Senator about issues in which you are
interested or to obtain assistance? «
7. What are your views regarding the decisions of the 1.8, Supreme Court?
(i.e, the prayer in public schools, desegregation, and Communist party eases).
R. What are your views on the constitutionnlity of proposed or existing

legislation?

bl

o el

STATEMENT OF VINCENT 1. WASILEWSKI, IRESIDENT, NATIONAL AGBOCIATION OF
BROADCASTERS

This statement s presented by Vincent T, Wasilewskl as president of the
National Asociation of Brondeasters. The Natlonal Assoctation of Brondeasters,
or NAD, is a nonprofit corporation whose members fnehide 2,140 AM, K37 M,
and 401 television stations, and all the national radlo and television networks
in the United States, )

The NAB suports HL.R. 5012, Introduced by Chairman Moss of this suhcom-
nifttee, and identical bills introdneed by otlier members of the House of Rep-
resentatives,  This proposed legisiation would define clearly the aunthority of
Federal officers and agencles to withhold information from the publie, anad it
w;nttllllﬂ }n{ovldo a procedure to compel the production of information inmproperly
withheld,

The National Associntion of Broadeasters and its Freedom of Information
Committee have long been opposed to all barrlers to a free flow of information
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from Governinent to the American people. As responsible journalists, brond-
casters are cloxely identifled with the Interest of the public in gaining aceess to
information that ix, or of right ought to be, public. ‘

While it is recognized that one of the basie purposes of the Administritive
I'rovedure Act wan to require agencles to keep the publie inforthed about the
proveedings of the several agencles, there has been legitimate concern over the
years that the exceptions and quatifications in the publie information section ot
the act have served in some ensex to supresy informntion in which the publle
:ms "l l;\glthlmw fnterest, rather than to make it available as the Congress
ntended,

The problems of the handling and dissemination of news by the Govern-
ment have been before the Congress for several yenrs,  In the 8ith Congress an
amendment to the “housckeeping” statute (5 U.S,C, 22) was enacted to provent
ageneles from using this statute as a basly for withholding information, NAB
entdorsed and actively supported that measure, but efforts to enact legistation
defining in adequate terms a general publie information policy fur Government
agoencles have not been successful,

An Informed people, capnble of self-government, is the cornerstone of Ameri-
can demoeracy, Not only must voters have fuformation upon which to judge
the qualitications of their olected representatives, they must also know about
the affairs of government in order to render other vital judgments.  Under our
constitutional system not ntl powers arve granted to government, Many arve
retalned by the people,  Supergovernment, the star chamber, and burenucratic
intrigue are foreign (o the genius of Amerlea,

We recognize the need for carefully designed exceptions which ILR. 5012
Includes, The NAR does not. propose, and no responsible journalist proposes,
that our Govrament Iny the national security bare to potentinl enemies.
Neither do we seek to disrupt the orderly provedures of government to expose
information which is private in nature, Thus we view section 101(e) (4) as an
exsentinl purt of the bill,

In the broadeasting tndustry, there are fucreasing demands from the lHeensing
ageney for informittion of a confidentinl business nature. This information:
coneerns financinl activities and business operations, At present under section
0417 of the vules of the Federal Communieations Commission xuch information
is not open to public inspection, ‘s policy has the same logleal basis ay that
expressed in sectlon 6103 of the Internal Revenue Code which provides that, for
reaxons of publie poliey, tax returns are not open to examination and inspection,
The subcommittee should make elear its intent in approving this Jegisiation that
seetionn 161 (e) (1) exeepts from operation of the act all information submitted
In confidettiee pursuant to statute or administeative rules or regulations, the dis-
closure of which woild be a violation of personal privacy,

Over the years there have been numerous instances of unjustifinble withhold-
ing of information by governmental oflices,  Some cases are very serfous—others
stmply ludicrous, ‘1'he natural enemies of an informed publie ave seereey with-
out legitimate reason, automantic overclassitiontion, “leaks,” anonymons spokes-
man, “hatidouts” that do not tell the whole story, and old-fashioned laziness,
Some ofiefals find it easter to draw the blinds than to keep the house in order,
and complaisant newsmen find it easier to rely on handouts and leaks than to
sveek the whole truth, )

The spirit of the proposed law, we beliove, is far more important than its
Jetter. 1In some way there must be infused into all branches of government a
dedication to disclogure of the truth to the Amerjcan people. Bvery officer of
government should know that it is his duty to concenl only that which the law
Inw requires be concenled. All else bhelongs to the people. The doctrine of

freedom of inforimation ought to be confirmed in law,

LETTER Frodt GREEN DAY I'RESS-GAZETTE, GREEN BAY, Wis.

_— ‘ Mareh 2, 1965,
Hon, JontN K, Moss,
01 House Ofice Building,
Washington, D.C. ‘

DeAR MR, Moss: The Greéen Bay Press-Gazette, for muny years, has insisted
that publie agencles should have no secrets frotn citizens except under very
Hmited elrcumstances spelled out as specifically as possible.
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In view of the recent introduction of legislation in the Congress to establizh
n Federal records law, I thought you would be interested In the enclosed copy

of an editorial which supports such legislation,
I am hopeful that your colleagues in both the Senate and the House also

will support the leglsiation whose need has become ever more evident as the
Federal Establishment has grown and increased in complexity.

Thank you.
Sincerely,
Davip A, YUENGER, Managing Editor,

LETTER FrouM ALLIED DAILY NEWSPAPERS OF WASHINGTON
Mareh 24, 1965,
Hon. Joun E. Moss,
Chatrman, Forelgn Opcrations and Government Information Subcommititee, U.8.
House of Representatives, Washington, D.C.

DEeAR REPRESENTATIVE Moss: In hehalf of the dally newspapers of the State
of Washington, I write in support of H.R. 5012, We are confident that Congress
supports the principle of freest possible access by the public to information about
gm'ornment at all levels. This support can be manifested in passnge of your
By recognizing under (c¢) those circumstances in which public release wonld
be against nationnl interests, or otherwise violate the law or the rights of
individuals, you have provided ample safeguards against unreasonable applica-
tion of the statute. By providing for prompt review of secrecy rulings, you
give the public a realistic right of access to information,

I might add that the executive departments should not feel they have heen
gingled out for public exposure. Our State press organizations and our indi-
vidunl newspapers maintain a constant vigil over the public’s right to know
about the activities of State and local government, We ask simply that the
Federal Estahlishment, with its vast and pervasive authority over the lives of
all citizens, be equally as open, and responsible, to the public as are lesser levels
of government,

Respectfully submitted.

Sincerely,
Pavr CoNrAn, Secretary-Manager.,

LETTER FRrOM MARITIME ADMINISTRATION BAR ASSOCTATION
Washington, D.C., March 25, 1965.

Hon, Joux E. Moss,
Chalrman, Fareign Operations and Government Information Subcommitice, Com-

mittee on Government Operations, Washington, D.C.

My Dear MR, Moss: Thank you for your inquiry of March 11 addressed to
Mark P, Schlefer. The Maritime Administrative Bar Assoclation does indeed
have an abiding interest in resolving problems concerning the availability of
information at the Federal maritime agencies.

As you know, testimony on behalf of the assoclation was presented hy Mr.
Schlefer at the Senate hearings on freedom of inforniation legislation during
the last sesslon of Congress, Hearings before the Subcomimittee on Adminis-
trative Practice and Procedure of the Senate Committee on the Judiclary (88th
Cong,, 1st sess. 1063) at pages 124-135.  There is little that we can now add
to that testimony; consequently, we donot plan to file n separate statement on
H.R. 5012, If, however, it will be of any assistance to the subcommittee, we
should be pleased to have our previous statement made a part of the record of

the subcommittee's hearings.
Sincerely yours,
, WARNER W, GARDNER,

LETTER FROM RAILWAY LABOR EXECUTIVE'S ASSOCIATION
Washington, D.C., April 1, 1965,

Hon. JonN E, Moss,
U.8. House of Representatives,
Washington, D.O,
DEAR CoNaressMAN Moss : This will confirm telephone reference to your letter
of March 11 regarding hearings which your subcommittee now has underway
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on ILR. 5012 and related bills, The Rallway Labor Executives® Associntion has
no objection to ILR, 6012 and therefore finds it unnecessary to file a statement,
, \t'mlu- thoughtfulness in recalling our interest in this legislation is most appre-
cited,
Sincerely yours,
G. E. Leionry, Chairman,

LETTER FroM THE MERIDEN REcokp Co.
MERIDEN, CONN., April 9, 1945,
Hon, Joun Moss,
Chatrman, House Opcrations and Government, Information Subcommiittee,
Houxe Ofice Butlding, Washington, D.C,

DEAR CONORESSMAN Moss: Will you please record the Meriden, Conn,, news.
papers, the Record and the Journal, as strongly in favor of your bill H.R. 5012,
Federal public records,

As you know, we have campaigned successfully for the lpnssnge of similar
legislation in the State of Connecticut and are constantly striving to strengthen
the laws. They have proved very helpful in gathering and disseminating publie
informntion through the newspapers, and I am sure the Federal publie records

bill will be equally beneficial on the national level.
We realize there must be certaln exceptions from publie information, but will
you please explain the following two exceptions in your bill:
“Related solely to the internal personnel rules and practices of any agency.
“Interagency or intra-ngency memorandums or letters dealing solely with

matters of law or policy.”
Rest of luck in securing passage of your legislation.

Cordially yours,
THE MERIDEN RECORD-JOURNAL,

CARTER H. WHITE, .
Gencral Manager.

Lirter FroyM Hiparco Punnisnine Co., INc,
EpixpURe, TEX., March 20, 1965,

Hon, Joun E. Moss,
Clmlrmm;), Ilouse Information Subcommitice, House Office Building, Washing-
ton, D.C.

DEAR REPRESENTATIVE Moss: I am now publisher and editor of the Edinburgh
Daily Review and the Missfon Times in the Rio Grande Valley, Tex,

I am not sure that any subcommittee or anyone in Washington cares what
I think about House Resolution 5012 and related bills, We worry more here
about freezes and the length of carrots than we do what Government agency
denies what to a reporter.

However, I am still convinced that we need legislation such as House Resolu-
tion 5012, In 7 years of Washington reporting, part of this time as chairman
of the Washington chapter, Sigma Delta Chi, freedom of information subcom-
mittee, I encouraged many instances of arbitrary and illegal suppression of

legitimite news, ‘
Much of this is a matter of record with your subcommittee, At times your

staff helped solve problems, and at other times they were blocked as well as
we here in the nbsence of legal cures. I know of only two ways to prevent
governments from abusing freedom of information, First, there is the great
outery by all the press that forces release of much information. Secondly,
there is the one you propose in court procedures, The only positive method of
compelling a Government agency is through a court order.

Feel free to enter this letter in any record that might help. If you wish, 1
will write more detailed support of the legisiation.

Sincerely, :
JAMES V. MATHIS,
Edtior and Publisher.
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19ii6.
Military service : Midshipman, USNR, 10468-50; ensign, USN, 1050-52, on board
VLSS, Albany (CA-123) In Atlantie and Mediterranean Fleets; deutenant (3.8.),
USN, 10062-563, aide to Rear Adm. E. H. von Helmburg, USN, commander, Train.
ing Command, U.S. Atlantie Fleet. Released to inactive duty June 5, 1053 now
Heutenuant, USNR,

Experience: 1004, law clerk with Dinsmore, Shohl, Sawyer & Dinsmore, Cin-
chmatl, Ohdo; 1055, speefnl duty with International Law Branch, Office of the
Judge Advocate General of the Navy, Washington, D.C.; 1056-57, law clerk to
Associate Justice John M, Harlan, Supreme Court of the United States; 1057-59,
attorney-assoclate with O'Melveny & Myers, Los Angeles, Calif.; 1939-62, mem-
ber of the firm of Greenberg, Shafton & Schlel, Los Angeles; 1061, George S.
Leatherbee lecturer, Harvard Graduate School of Business, Cambridge, Muss, ;
1001-62, lecturer in law, University of Southern Culifornin, Los Angeles, In
present position since August 6, 1962,

Memberships: Ohlo Bar, District of Columbia Bar, State Bar of California,
Anerican Bar Assoclation, Los Angeles Bar Assoclation, San Fernando Valley
Bar Associntion, American Judieature Soclety, Urban Ieague, Town Hall, .

Publieations: Associate author of McDougal & Associntes, “Studies in World
Public Order,” Yale University Press, 1861; author of “State Regulation of
Corporate Financial Practices: ‘The Californin Experience,” Harvard University,
1062, and articles in legal periodicals. Served as editor in chief, Yale Law Jour-

nal, 1953-56.

B1oGRAPIICAL DATA OF FrED BURTON SMITH, DEPUTY GENERAL COUNSEL (ACTING
GENERAL COUNSEL), TREASURY DEPARTMENT

LaGrudunge of: Princeton University (1937), Syracuse University College of
w (1940). :

Admitted to practice in New York State October 1940,

I:!ember oi the Legal Division of the Treasury Department continuously since
February 1043,

Mr, Smith is accompanied by Mrs, Charlotte T. Lloyd, Special Assistant to the
General Counsel and Chief of the Legal Opinfon Section, U.S. Treasury Depart-
ment.

Mrs. Lloyd is a graduate of Vassar College and Columbia Law School and a
member of the New York, District of Columbin, and Virginia bars. She has been
in the Office of the General Counsel since 1961 and previously was 10 years in

the Solicitor’s Ofiice of the Interior Department.

B1oGRAPHICAL DATA oF H. T. HERRICK, GENERAL COUNSEL, FEDERAL MEDIATION
AND CONOILIATION SERVICE

Born : New York, N.Y., April 24, 1020,
Education: Hamilton College, Clinton, N.Y., 1042, B.S.; Cornell Law School,

Ithaca, N.Y,, 1048, LL.B. ‘ ‘

Professional experience: Associnte in Paul, Welss, Rifkind, Wharton & Gar-

rison, New York City, August 1048 to May 1050, Sollcitor's Office, U.S. Depart-

ment of Labor, Washington, D.C,, August-October 1030, National Labor Relations

Board, 1050-57: Legal Assistant to Chairman Herzog, October 1050 to November

1052; attorney, Office of General Counsel, November 1952 to February 1954
197



198 FEDERAL PUBLIC RECORDS LAW
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Duke University, A.B., 1930, LL.B., 1933; Harvard Law School, 1030-81.

Practice of law in Raleigh, N.C., 1033-34; member Legal Division, Recon-
struction Finance Corporation, 193430, 198742 ; assistant to Chairman, Attorney
General's Advisory Committee on Crime, 1936-87; special assistant to Execu-
tive Director, Office of Defense Plants, Reconstruction Finance Corporation, 1945
;6 l'{ practice of law in Washington, D.C., 1046 to present; partner in Klagsbrunn

anes,

Served in U.8. Army Air Forces, 1042-45; attained rank of major.

Member of North Carolina Bar Association, Bar Assoclation of the District
of Columbia, Federal Power Bar Association, and American Bar Assoclation.

Contributor to legal periodicals.

B1ooRAPHIOAL DATA oF JOHN H. COLBURN, AMERIOCAN NEWSPAPER PUBLISHERS'
ASBOCIATION

John H. Colburn has been.editor and publisher of the Wichita Eagle and the
Wichita Beacon since February 1, 1963, Formerly he was managing editor of
the Richmond (Va.) Times-Dispatch for 14 years,

Mr. Colburn has been in newspaper work since 1930. He began as a cub re-
porter-copy boy for the Columbus (Ohio) Dispatch. He joined the Associated
Press in Columbus in 1935, During World War II, Mr. Colburn was an AP cor-
respondent in Europe. .

After the war, he was named executive editor of the AP World Service in Lon-
don and secretary of Associated Press, Ltd. He later was transferred to head-
quarters in New York, where he became a general executive,

Mr. Colburn is a member of the Federal Laws Committee of the American
Newspaper Publishers’ Association,

Mr, Colburn is a member of the board of directors of the American Society
of Newspaper Editors and former chairman of the Freedom of Information
Committee of that organization., He received the University of Arizona John
Peter Zenger Award for “effective work in support of the freedom of the press,”
January 12, 1963, and in October was given a certificate of recognition by
Southern Methodist University and the Dallas Press club for “distinguished
service to journalism as a vigilant crusader for freedom of information.”

Mr. Colburn was president of the Associated Press Managing Editors’ Asso-
ciation in 1900. In 1961-62, Mr. Colburn directed a study by a group of edi-
tors who drafted a code, “What Makes a Good Newspaper,” designed to help

the public and press evaluate newspapers.

B10GRAPHICAL DATA OF RictiARD D, SMYSER, MANAGING Ep1TOR, THE OAK RIDGER,
OAK Ripee, TENN.

Born, York, Pa,, 1923. Graduate of Pennsylvania State University, B.A. in
journalism, 1044, Served with U.S, Army, 1943 to 1045, Reporter, Chester, Pa,,
Times, 1046 to 1040, Managing editor, the Onk Ridger, Oak Ridge, Tenn,, from
the paper's inception in 1949 to the present. Currently a member of the board of
directors and chairman of the Freedom of Information Committee of the Asso-

clated Press Managing Editors Association,

BIOGRAPHIOAL DATA OF DALE W, HARDIN, U.S. CHAMBER OF COMMERCE

Marital status: Married, two children.
Present position: Manager, Transportation and Communication Department,

Chamber of Commerce of the United States, since September 1903,



200 FEDERAL PUBLIC RECORDS LAW

Born : September 9, 1022, in Peoria, Ill
Education: A.B, (1949) and LL.B., (1051) degrees, George Washington Uni.

versity.

Prior employment: 1951, private law practice; 1051-54, special agent, Federal
Bureau of Investigation; 1954-03, congressional liaison officer, Interstate Com-
merce Cominission,

Military service: On active duty with U.8. Marine Corps, 104240,

Organizations: Phi Delta Phi Law Fraternity; Federal Bar Association; Na-
tional Lawyers Club; Soclety of I'ormer FBI Agents; Virginia and District of

Columbia Bars.

B1oarAPHIOAL DATA oF JULIUS FRANDSEN, WASHINGTON MANAGER, UNITED PRESS
INTERNATIONAL; CHAIRMAN, FReepoM oF INrorMATION COMMITTEE OF SraMa
DELTA CHI; AND THE NATIONAL PROFESSIONAL JOURNALISTIO SOCIETY

Graduated from the University of Nebraska in 1927, Began work with United
Press (now UPI) in New York in 1020, News editor of the Washington bureau,
1939-04. Washington manager of UPI since September 1, 1864,

B10GRAPHIOAL DATA OF CLARK R. MOLLENHOFF, WASHINGTON CORRESPONDENT,
CowiLEs PUBLICATIONS; AND VICE CHAIRMAN, FREEDOM OF INFORMATION COM-

MITTEE OF S1GMA DELTA CuI
LL.B. from Drake University, Des Moines, 1944, Reporter for Des Moines
Register and Tribune, 1941-50 (except for wartime duty in Navy) ; Washington

bureau since 1950. Recipient of Pulitzer, Raymond Clapper, Heywood Broun,
and Sigma Delta Chi for awards for distinguished Washington and national

sorrespondence,

B1oGgrAPHICAL DATA oF WALTER B. POTTER, CULPELER, VA.,, NATIONAL EDITORIAL
ASSOOIATION

Mr. Potter is editor, publisher, and owner of the Culpeper, Va.; Star-Exponent,
a community daily newspaper, and is publisher and owner of the Emporia, Va,,
Independent-Messenger, weekly newspaper.

Past president, Virginia Press Association ; director of National Editorial Asso-
ciation and chairman of its legislative committee; ‘director of Virginia State
Chamber of Commerce; vice president of Jefferson Savings & Loan Assoclation,

Graduate of Washington and Lee University, B,A, magna cum laude, and
Phi Beta Kappa. Five years active duty, World War II, and now lieutenant
colonel, U.S. Army Reserve, with Bronze Star, Combat Infantry Badge, two
invasfon arrowheads and five battle stars,

Director and first president of Culpeper Industrial Corp. and Culpeper Develop-
ment Corp.; past president, Culpeper Chamber of Commerce; past president,
Culpeper Lions Club; past director, Culpeper Retail Merchants Assoclation;
member, board of stewards and past chairman, board, Culpeper Methodist
Church, past director, Culpeper Memorial Hospital, and Culpeper Country Olub;
member, the Moose, Veterans of Forelgn Wars, American Legion, Omicron Delta
Kappa, Phi Eta Sigma, Sigma Delta Chi, and Kappa Sigma,

Married to the former Miss Alice Katherine Hudson, of New Orleans, they have
two sons, Walter, Jr., 15, and Robert McLean, 12,

BIOGRAPHICAL DATA OF LAWRENCE SPEISER, DIRECOTOR, WASHINGTON OFFICE,
AMERIOAN C1viL LIBERTIES UNION

Me